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THE NINTH ANNUAL GENERAL MEETING 
OF THE HANSARD SOCIETY 


HE ninth Annual General Meeting of the Hansard 

Society was held at the Caxton Hall, Westminster, on 

Thursday, 26th November, 1953. The Chairman of 
the Council, Commander Stephen King-Hall, opened the 
proceedings by reading several messages which had been 
received from members of the Society. 

The Prime Minister, the Rt. Hon. Sir Winston Churchill, 
K.G., O.M., C.H., M.P., had written: “I much regret that 
pressure of business prevents me from being present at the 
ninth Annual Meeting of the Hansard Society, of which I am 
a founder member. I follow the work of the Society with great 
interest and hope that its activities will be supported by all 
those at home and abroad who appreciate the great importance 
of parliamentary institutions at this time in our history”’. 

The Rt. Hon. C. R. Attlee, O.M., C.H., M.P., Leader of 
Her Majesty’s Opposition, had written as follows: ‘“‘As the 
Leader of Her Majesty’s Opposition and as a member of the 
Hansard Society, I ask you to convey to the Society at its 
meeting my conviction of the great importance of the educa- 
tional work of the Society in the cause of parliamentary 
democracy. It is work which deserves and will I hope obtain 
support from all those who appreciate the especial importance 
of democratic parliamentary institutions at this critical period”’. 

The Rt. Hon. Clement E. Davies, Q.C., M.P., Leader of 
the Liberal Party in the House of Commons, had written to 
the Chairman: “I would like to have been present to con- 
gratulate the Society once again upon the excellence of its 
work....It is your courage, your forethought and your 
knowledge that have enabled the Society to be formed, to be 
carried on and to achieve the success that it has. . . . Your 
work has been, and will be, of immense value to all of us. . . ”’. 
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The Hon. G. V. Mavalankar, Speaker of the Indian 
‘ Parliament and a member of the Council of the Hansard 
Society, had sent this message: “I am very sorry that it will 
not be possible for me to travel all the distance to London to 
attend the Annual Meeting of our Society. How greatly I 
wish it were possible! Will you please ask the meeting to for- 
give my inability to be present and assure them of the very 
great interest I take in the work of the Society and its progress’”’. 

In presenting the Report and Accounts for the year 1952/3 
for the consideration of the meeting, the Chairman emphasized 
that the progress of the Society since it was founded in 1944 
had been remarkable. Nevertheless, the Society now faced 
formidable difficulties. The Society was the only organization 
in the world which existed to promote knowledge of and 
interest in parliamentary government. That fact was already 
known to educational bodies, teachers, professors, and others 
who taught, spoke and wrote about democratic institutions. 
As a result, the Society was being asked to undertake import- 
ant work of all kinds for which at present it had insufficient 
resources. Appeals were constantly made to individuals, firms 
and trusts to provide the funds so that some of these requests 
could be met. The Society received much praise and sympathy, 
and though it was encouraging that this was so, these were not 
commodities which could be used to pay the administrative 
costs which were inescapable if the Society was to continue its 
work. 

“Let me give you an example of what I mean’’, said the 
Chairman. “Some time ago we asked an American foundation 
if they would finance certain important new projects. In 
presenting this appeal it was necessary to spend a lot of time 
in drawing up careful explanatory memoranda and discussing 
the project with representatives of the foundation. Several 
personal visits were paid to the headquarters of the foundation. 
The result of all this was that we received a charming levter 
from the foundation, praising our work and assuring us that 
it was of great and indeed growing importance, but regretting 
that the foundation could not support it financially. The 
curious thing about it was that the very week we received this 
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letter, we were approached by a member of the staff of a 
British university who had received a grant from the same 
foundation in order to study a certain aspect of parliamentary 
government in another country, and he naturally came to us 
for advice and help. 

**A similar story concerns another American foundation, 
with whom we also had prolonged negotiations. Again we 
were sent a polite letter of regret, only to receive by the very 
same post a letter from an American professor who had 
received a grant from this foundation to enable him to visit 
England for study, and who wanted to know if the Hansard 
Society would help him.” 

The Chairman said that he had often wondered why it was 
difficult to raise money for the Hansard Society. He had come 
to the conclusion that there were two reasons. The first was 
the novelty of the idea behind the Society. All new ideas were 
at first regarded with indifference or suspicion. The Inter- 
national Red Cross, for example, was now accepted as a 
civilized and humane institution; but originally the idea had 
been derided or ignored. So it was with the Hansard Society. 
The notion that it was necessary to promote knowledge of and 
interest in parliamentary government was still strange to 
many people. 

The other reason was that among the many large appeals 
for funds, the Hansard Society’s modest appeal was in danger 
of being smothered. The Society could not engage staff merely 
to raise money. The main technique for arousing interest and 
support for the Society must be the excellence of the work 
itself. 

The Chairman pointed out that an important and 
remunerative activity of the Society had been the publication 
of books about parliamentary government. Although the 
Society had no working capital, it had published about 
twenty books, and every one of these had in time shown a 
profit. There were risks involved in doing this, and the Council 
had now come unanimously to the conclusion that the moment 
had arrived when it was no longer proper to take risks. ‘““We 
must be careful to live within our means, and in order to 

B 
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ensure that those means shall enable us to continue to do the 
work we are doing, it is essential that the annual subscription 
of individual and associate members should be raised in 
accordance with the Resolution on the Agenda. I move that 
the Report and Accounts for 1952/3 be adopted.” 

The Honorary Treasurer, Mr. Walter Scott-Elliot, seconded 
the motion. He pointed out that expenditure on administration 
and establishment charges varied little from year to year, but 
that other costs—and particularly printing costs—had risen 
greatly since the subscription rate was fixed in 1944. Never- 
theless, there had been a substantial saving on the cost of 
members’ copies of Parliamentary Affairs during the year under 
review, while at the same time the profit on other publications 
had increased. 

“In 1949 we had a surplus in our General Fund of £894”, 
said the Honorary Treasurer, “‘and for our kind of society we 
were relatively prosperous. But in 1949/50 we had a deficit of 
£84, the next year a deficit of £238, the next year a deficit of 
£581, and last year a deficit of £1,100. Our surplus has now 
been used up, and we must urge members to support the 
proposal to increase the subscription so that we can live within 
our means.” 

During the discussion which followed, Mr. R. S. W. 
Pollard asked why the revenue from the work of the Informa- 
tion Department amounted to only £13. It seemed to him a 
ridiculously small amount, and he suggested that a proper 
development of this department’s work might result in a greatly 
increased revenue for the Society. The Chairman agreed that 
this was so, but explained that in practice it was often very 
difficult to persuade non-members to pay a fee for information 
supplied and that the staff sometimes found it took less time to 
supply the information asked for than to argue about the fee. 
The Assistant Director, Mr. S. D. Bailey, confirmed this and 
gave examples to illustrate the point. 

Miss Susan King-Hall asked why no amount had been 
provided for Development Charge in the Accounts as had been 
done in previous years. The Chairman replied that after long 
and difficult negotiations, the Society had agreed to pay the 
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Development Charge in instalments. At a later stage the law 
had been changed, and as a result the balance of the Develop- 
ment Charge originally agreed was no longer payable. 

Mr. Roy Pryce asked about the future of the Exhibition 
‘Parliament Past and Present’’. The Chairman said that the 
Exhibition had been a great asset, a great liability, and a great 
worry. More than £7,000 had been raised specially for the 
Exhibition, and it had been displayed in Blackpool and 
London and seen by more than 100,000 people. Parts of the 
Exhibition would soon be on display in the London Museum 
at Kensington Palace, and at a later date when more space 
was available the whole Exhibition would probably form the 
central feature of a parliament room in the museum. Of the 
money raised for the Exhibition, a couple of hundred pounds 
remained for any future expenses which might fall on the 
Society. 

The motion to adopt the Report and Accounts was 
adopted unanimously. 

The Chairman then referred to the Resolution, of which 
notice had been given, to adopt a new Rule 6 (1) relating to 
members’ subscriptions. He emphasized that it was inevitable 
that only a minority of members could be present at the 
Annual Meeting but that several members had written to 
support the Resolution on the Agenda, and one member had 
even suggested that the subscription might be increased to an 
even greater extent than the Council had proposed. It was 
with reluctance that the Council had come to the conclusion 
that the subscription must be increased, but there was really 
no alternative. 

Mr. J. D. Roberts suggested that student members of the 
Society might continue to pay £1 Is. a year. He recognized 
that a member received good value for his subscription, but 
he felt that most students could not afford to pay gos. a year. 
It was important that young people should be encouraged to 
take ah interest in parliamentary democracy, and he would 
regret any action which would discourage students from 
joining the Hansard Society. 

The Chairman stated that Mr. Roberts had given notice 
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to the Council that he intended to raise this matter. For 
obvious reasons it was not possible to move amendments to 
Resolutions on the Agenda unless advance notice had been 
given to all the members. There were, moreover, practical 
difficulties about implementing the proposal which Mr. 
Roberts had made. Nevertheless, the Council were very much 
in sympathy with the substance of the point raised by Mr. 
Roberts and intended to consider at an early meeting how the 
matter could best be dealt with. Mr Pollard suggested for the 
consideration of the Council that a reduced subscription might 
be payable by student members under the age of twenty-five 
for a limited period of, say, three years. He also suggested that 
the Society might take more active steps to encourage members 
to make provision in their wills for legacies to the Society. 
Mr. R. C. Hetherington, while supporting the Resolution 
on the Agenda, asked why members who were in a position 
to covenant for seven years should remain at the old sub- 
scription of £1 1s. The Chairman explained that as long as 
income tax remained at the present figure, a member who 
covenanted to pay the Society £1 1s. a year was, in fact, 
giving a good deal more than gos. to the Society because of 
the tax which the Society was able to recover from the Inland 
Revenue. It was to the advantage of the Society that members 
should covenant to pay £1 Is. rather than pay the Society 30s. 
annually without a covenant. Major G. A. Bartley-Denniss 
sympathized with the proposal of Mr. Roberts and hoped the 
Council would give it careful consideration. Nevertheless, 
he strongly supported the Resolution on the Agenda. It was of 
vital importance that information about the democratic way 
of life should be made available, and the Hansard Society was 
the right organization to supply it. The Chairman moved that 
the Resolution on the Agenda be accepted. The motion was 
seconded by the Honorary Solicitor, Mr. Keith Miller Jones, 
and adopted unanimously. 

The Chairman. proposed that Mr. W. Greville Collins, 
Mr. Geoffrey de Freitas, M.P., and the Rev. Gordon Lang be 
re-elected to the Council, and that Viscount Duncannon be 
elected in the place of Lord Layton, who had resigned. The 
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motion was seconded by Sir Charles Lillicrap, K.C.B., 
M.B.E., and adopted unanimously. 

Sir Charles Lillicrap proposed that the following Honorary 
Officers be re-elected: 

Chairman of the Council and Honorary Director: 

Commander Stephen King-Hall. 

Honorary Solicitor: Mr. Keith Miller Jones. 

Honorary Treasurer: Mr. Walter Scott-Elliot. 
The motion was seconded and adopted unanimously. On 
behalf of his colleagues, the Chairman thanked the meeting 
for the renewed expression of confidence in the Society’s 
Honorary Officers. They would continue to serve the Society 
as long as this was desired by the members. 

The Chairman proposed that Messrs. Deloitte, Plender, 
Griffiths & Co. be re-appointed Honorary Auditors for the 
ensuing year. He wished at the same time to express the very 
warm appreciation of the Council and members of the Society 
for the help rendered to the Society by the Auditors. The 
Society was fortunate in having the honorary services of such 
an eminent firm. The motion was seconded by Mr. Pollard 
and adopted unanimously. 

There being no other business, the Chairman declared the 
meeting closed. 


FOREWORD 
[= publication of a book by the Hansard Society pre- 


sents certain problems over and above those which are 

the common lot of publishers. All publishers have to 
contend with problems of a commercial nature, such as lack 
of working capital or the question of how many copies should 
be printed; all publishers face problems of a technical nature, 
such as choice of type, quality of paper, or method of binding; 
and all publishers face problems of an editorial nature, such 
as the finding of authors or the selection of titles. 
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In addition to all these problems, the Hansard Society has 
a distinctive problem which arises from its status as an 
independent, unofficial, non-party, educational society. The 
Hansard Society has no “point of view” beyond that implied 
in its purpose of promoting interest in and knowledge of 
parliamentary government. If the publications of the Society 
are to serve that purpose, they should be as objective as 
pessible. 

But just as free and frank discussion is the essence of the 
parliamentary system, so worthwhile books about the system 
must often contain differing points of view. The Hansard 
Society has never been afraid of publishing books, such as 
The British Party System and Aspects of American Government, 
which contain controversial expressions of opinion. The Society 
as such does not take sides; our responsibility, like that of the 
Speaker of the House of Commons, is to see that in the long 
run justice is done to all points of view. 

This was very much in the minds of the Council in con- 
nection with the symposium you now hold in your hands. The 
purpose of the editor has been to produce a book which gives 
a reasonably comprehensive account of the history and 
functions of the House of Lords, and an indication of some of 
the chief questions which are likely to arise in the future. Most 
of the articles are more or less factual, though limitations of 
space have made it necessary for the authors to be selective. 
Some articles contain expressions of opinion, and the Council 
is satisfied that these are opinions which deserve consideration 
by thinking men and women. 

STEPHEN Kinc-HA.ti 


Chairman of the Council of the 
Hansard Society 





= > |= 7. 64 wt A Mm 


in 
ne 
od 
of 


he 
rd 


nt, 


ng 


on- 
“he 
ves 
ind 
> of 
[ost 
3 of 
ive. 
ncil 
‘ion 


F the 
ciety 





INTRODUCTION 


LMOST all self-governing states have bicameral legis- 
latures. A Second Chamber in a unitary state is often 
thought of as a brake, a device for delay, a means 

of checking what a nineteenth century Lord Chancellor called 
“the inconsiderate, rash, hasty, and undigested legislation of 
the other House”. George Washington illustrated the need 
for a Second Chamber by pouring a cup of hot liquid into a 
saucer and allowing it to cool. “Even so we pour legislation 
into the senatorial saucer to cool it”, said Washington. “The 
ancient Goths of Germany . . .” wrote Laurence Sterne, “had 
all of them a wise custom of debating everything of importance 
to their state, twice; that is, once drunk, and once sober: 
drunk—that their councils might not want vigour; and sober— 
that they might not want discretion”. It was what the Emperor 
Valerius Maximus called “the appeal from Philip drunk 
to Philip sober”’. 

But while this concept of an Upper Chamber as a cooling, 
sobering influence may explain what the House of Lords does, 
it does not explain why the House of Lords came into existence. 
The House of Lords was not created to accord with any par- 
ticular theory of politics: the House of Lords was what was 
left of Parliament, meeting without the Sovereign, after the 
elected element had withdrawn. 

A Second Chamber in a federal state, as Lord Campion 
and Mr. Gordon Walker point out in this symposium (pp. 22 
and 125), has a more logical basis. If one chamber consists of 
persons elected on a strictly proportionate population basis, 
what is to prevent the most populous unit or units from imposing 
their will on the rest? A possible method of dealing with this 
Gifficulty is to have one branch of the federal legislature 
representing each of the federating units equally. That, at 
any rate, was the casual suggestion of John Dickinson of 
Delaware in the American Federal Convention on 2nd June, 
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1787. Dickinson’s idea was incorporated in the American 
Constitution as finally adopted. It was defended in The 
Federalist as “‘at once a constitutional recognition of the portion 
of sovereignty in the individual states, and an instrument for 
preserving that residuary sovereignty’’. Its essential features 
were copied when federal unions were created in Switzerland 
in 1848 and in Australia in 1900, and in modified forms in 
Canada in 1867 and South Africa in 1g909.! 


It is usual to say that Parliament exercises judicial, 
legislative, financial, and deliberative functions. This may be 
true of Parliament as a whole, but nowadays the House of 
Lords is not directly concerned with the raising or spending of 
public money. Originally each of the three Estates of the 
Realm—Clergy, Lords, Commons—taxed itself, that is to say, 
fixed the amount of its own grant to the Crown. This practice 
gradually changed. From the beginning of the fifteenth 
century until 1663 the Clergy voted taxes not in Parliament 
but in the Convocations of York and Canterbury. Lords and 
Commons continued to vote their own taxes, usually, though 
not always, in separate Bills until about 1500; then in one Bill 
until 1663. Thereafter the Commons insisted with increasing 
vigour that they alone fixed the amount of grants to the Crown 
—or Supply, as we would call it—and that the Lords merely 
assented thereto. 

Since the Restoration the Lords have rarely challenged 
the right of the Commons to initiate Money Bills. From time 
to time, however, the Lords rejected Commons’ Money Bills 
and matters came to a head in 1860 when the House of Lords 
rejected Gladstone’s Bill repealing the paper duty. The Prime 
Minister, Lord Palmerston, wishing to establish the rights 
of the Commons in relation to taxation, introduced the 
following three Resolutions which were agreed to by the House 
of Commons: 

1 The idea of equal representation of regions of differing size and 
population is also to be found in the Soviet of Nationalities of the U.S.S.R., 
the Council of Nationalities of Jugoslavia, the Bundesrat of the West 


German Federal Republic, and the Senates of Argentina, Bolivia, Brazil, 
Chile, Cuba, the Dominican Republic, Ecuador, and Mexico. 
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1. That the right of granting Aids and Supplies to the 
Crown is in the Commons alone, as an essential part of 
their Constitution; and the limitation of all such Grants, 
as to the matter, manner, measure, and time, is only in 
them. 

2. That, although the Lords have exercised the power 
of rejecting Bills of several descriptions relating to Taxation 
by negativing the whole, yet the exercise of that power by 
them has not been frequent, and is justly regarded by this 
House with peculiar jealousy, as affecting the right of the 
Commons. ... 

3. That, to guard for the future against an undue 
exercise of that power by the Lords, and to secure to the 
Commons their rightful control over Taxation and Supply, 
this House has in its own hands the power so to impose and 
remit Taxes, and to frame Bills of Supply, that the right 
of the Commons as to the matter, manner, measure and 
time, may be maintained inviolate. 

The Liberal Government which took office in 1906 found 
the House of Lords in an obstructive mood, and in 1909 the 
annual Finance Bill was rejected. It was this which led to 
the enactment in 1911 of the first Parliament Act, one of the 
provisions of which made it impossible for the House of Lords 
to prevent the passage of Money Bills. Clause 1 (2) of the 
Act defines a Money Bill (see pp. 148-149). 


The Bryce Conference Report of 1918 suggested that there 
are three main functions appropriate to a Second Chamber in 
Britain (p. 152). The first is its judicial work as an ultimate 
Court of Appeal. In Norman times petitions for the redress 
of grievances were presented to the King in his Court, and 
even after subordinate judicial institutions had been established, 
the King’s Court never surrendered its appellate jurisdiction. 
Impeachment, though now in desuetude, was essentially a 
judicial process, with the Commons acting as prosecutor and 
the Lords as jury. And, as Lord Pethick-Lawrence emphasizes, 
Parliament still acts in a quasi-judicial capacity when dealing 
with Private Bills (p. 76). 
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The second function suggested by the Bryce Conference as 
appropriate to a Second Chamber is the “Full and free dis- 
cussion of large and important questions” for which time 
cannot be found in the House of Commons. Bagehot insisted 
that the greatest defect of the House of Commons in his day 
was that it had no leisure, and the defect is greater nowadays. 
There are, as Lord Pethick-Lawrence points out, many 
matters “on the border-line between pious aspirations and 
practical politics” which ought to be ventilated (p. 75). The 
House of Lords provides a forum where such matters can be 
discussed in public by persons of authority and experience. 
Viscount Bryce said that a Second Chamber need not have 
extensive legal powers so long as it possesses moral authority. 
“By moral authority I mean... the influence exerted on the 
mind of the nation which comes from the intellectual authority 
of the persons who compose the Chamber, from their experi- 
ence, from their record in public life and from the respect 
which their characters and their experience inspire.” The 
Archbishop of York points out in his article that, whatever is 
discussed in the House of Lords, there is likely to be present at 
least one member who is an expert on the subject (p. tor). 
Indeed, one of the contributors to this symposium was able to 
speak with special authority on the Criminal Justice Bill in 
1948, not merely from a theoretical point of view but, as he 
put it, because he had formerly been “‘a guest of His Majesty” 
in prison and had “been in contact with quite a large number 
of persons who have also shared His Majesty’s hospitality”. 

Here are a dozen subjects selected at random from debates 
in the House of Lords during the second session of the fortieth 
Parliament, and these indicate the wide range of important 
matters discussed by the House in its deliberative capacity: 


Cost of Parish Council Elections (26th November, 1952). 
Protection of Wild Birds (3rd December, 1952). 
Television and the Law of Copyright (21st January, 


1953)- 


? Lord Pethick-Lawrence was sentenced to nine months imprisonment 
in 1912 for conspiracy in connection with a militant demonstration of 
women suffragists. 
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Marriage Guidance Organizations (21st January, 1953). 
Crash Helmets for Motor Cyclists (28th January, 1953). 
Equal Pay for Equal Work (11th February, 1953). 

The Use of Force in International Affairs (6th May, 


1953). 
The United Nations and World Federation (7th May, 


1953). 
The Future of Historic Houses (14th May and gth June, 


1953). 
The Well-being of the Family (20th May, 1953). 
Height of New City Buildings (gth July, 1953). 
Charitable Trusts and the Promotion of Social Progress 


(22nd July, 1953). 


There remains the third function suggested by the Bryce 
Conference as appropriate to a Second Chamber: the initia- 
tion, examination, and revision of Bills, and “The inter- 
position of so much delay (and no more)...as may be 
needed to enable the opinion of the nation to be adequately 
expressed....” This is a matter about which some con- 
troversy remains. “‘If we [the House of Lords] do merely echo 
the House of Commons”, said the third Marquess of Salisbury 
in 1869, “the sooner we disappear the better. The object of the 
existence of a Second House of Parliament is to supply the 
omissions and correct the defects which occur in the pro- 
ceedings of the first’’. 

It is particularly in this regard that we encounter the 
difficulty of separating two different but related aspects of the 
House of Lords—composition and powers. “It is incredibly 
difficult to get a revising assembly’’, wrote Bagehot, ““because 
it is difficult to find a class of respected revisers”. The House of 
Lords was not designed as a revising assembly; its function in 
this respect has, in a sense, been salvaged from the more 
extensive functions it exercised, or sought to exercise, before 
power began to pass to the elected chamber. 

The essential question is whether the House of Lords 
should have the power to prevent or delay the passage of a 
Bill which is supported by a majority of Members of the 
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House of Commons. We print two views on this question on 
pp. 121-128, but it is important to realize that in practice if 
there is an apparently irreconcilable difference between the 
two Houses, “the Lords almost invariably give way... 
because they have tacitly accepted the view that the seat of 
power today is the Commons” (p. 73). Lord John Russell, 
speaking in the House of Commons in 1839, put it like this: 
“If a Bill...were sent from this House [of Commons] 
repeatedly by large majorities, declaring the sense of the 
country, then I think it usual for the House of Lords, even 
though holding an opinion against the Bill, and having an 
abstract right to reject it at once, to exercise a wise discretion, 
and say, “We will not oppose the general sense of the country, 
repeatedly expressed, but we will confirm the opinion of the 
House of Commons, though in the abstract it differs from 
ours’.”’ ““‘We must decide”’, said the third Marquess of Salisbury, 
“‘__each for himself, upon our consciences and to the best of 
our judgment, in the exercise of that tremendous responsibility 
which at such a time each member of this House bears— 
whether the House of Commons does or does not represent the 
full, the deliberate, the sustained convictions of the body of 
the nation”’. 


If a Second Chamber in the modern world is to have 
substantial powers, it must be substantially representative. 
“The more powers you give”’, said Viscount Bryce,“ the more 
popular must be the composition”’. During the last one hundred 
years there have been many proposals for reforming the 
composition of the House of Lords to make it a more repre- 
sentative body. Most of the proposals have certain common 
features and provide for a Second Chamber that would 
include: 

1. A non-partisan element. ‘The Peers of the Blood Royal, 
the two Archbishops of the Church of England, certain of 
the Bishops, and the Law Lords. 

2. An element selected from the hereditary peerage. A number 
of hereditary Peers constituted by one or more of the 
following methods: 
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(a) Election by the whole body of the United Kingdom 

peerage. 

(b) Appointment by a Joint Committee of both Houses of 

Parliament. 

(c) Automatic issue of Writs to Peers who hold or have 

held certain offices. 

3. An elected element. A number of persons elected either 
by (a) local authorities or (b) Members of the House of 
Commons. 

4. A nominated element. A number of Life Peers appointed 
by the Crown on the nomination of Ministers. It has been 
usual to propose that the number of Life Peers be limited, 
either by fixing a maximum number which could be 
appointed in any one year or by limiting the total number 
of Life Peers at any one time. 

The 1948 Conference of Party Leaders on the Parliament 
Bill presumably had some such combination of methods in 
mind when formulating the general principles on the compo- 
sition of a reformed Second Chamber (pp. 170-171). It should 
be remembered, however, that the theoretical composition of 
the present House of Lords is not the same as the actual 
composition of those who regularly attend to the work of the 
House. More than 800 persons are qualified to sit and vote, 
but only about one-tenth of that number exercise the right 
frequently and regularly. The fourth Marquess of Salisbury 
noted twenty years ago that only twice in a recent session 
had more than one hundred Peers voted in a division, and the 
position is much the same_today. The effective day-to-day 
work of the House of Lords is done by about eighty Peers, of 
whom one-third sit on the Labour benches and two-thirds on 
the Conservative benches. Almost all the active Labour Peers 
are Lords of first creation, and the same is true of some twenty 
to twenty-five per cent of the active Conservative Peers. 

While it is well known that only a minority of Peers are 
regularly active in the work of the House, it is less often realized 
that quite a large number of Peers take an occasional part. I 
was stated recently in a debate in the House of Lords that in the 
four sessions 1947-1951, 318 Peers (of whom 147 were Lords 
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of first creation) had addressed the House on at least one 
occasion. In the two sessions 1951-1953, some 300 Peers voted 
in at least one division, and about sixty more, though they did 
not vote, addressed the House on at least one occasion. If 
we include Peers who take the Oath and are thus present at 
the Palace of Westminster at least once during the life of a 
Parliament, even though they may not speak or vote, it is 
probably true to say that about sixty per cent of the total 
number of members of the House of Lords exercise their rights 
as Peers of Parliament from time to time. 

There have been various proposals to reduce the number 
of Peers who may vote in divisions or otherwise take part in 
the work of the House of Lords, either by discontinuing the 
issue of Writs of Summons in certain circumstances or by 
restricting the right to vote to Peers who have attended a 
specified number of times.! “The real indifference to their 
duties of most peers is a great defect . . . ’ wrote Bagehot. “An 
assembly—a revising assembly especially—which does not 
assemble, which looks as if it does not care how it revises, is 
defective in a main political ingredient. It may be of use, but 
it will hardly convince mankind that it is so. . . . The House of 
Lords on most days looks so unlike what it ought to be, that 
most people will not believe it is what it ought to be.” But 
that is not the whole story, as Viscount Samuel emphasized 
in a recent debate. “If all the 800 [members of the House of 
Lords] were to attend, the institution would collapse at once. 
... We are saved from that by the non-attendance of the 
majority of the members of your Lordships’ House. . . . The 
working of the House [of Lords] is made possible only by the 


4 The following Resolution was moved by Lord Exeter on 17th March, 
1953, and withdrawn after debate: “That this House is of opinion that no 
Peer, except he has obtained leave of absence under Standing Order 
No. XVIII, should vote on a Division of this House unless he has, if 
resident in England or Wales, attended the House at least x times, and, 
if resident elsewhere, attended at least y times, during the previous Session 
in which the House has sat for Public Business on twelve or more days; 
Provided that this Resolution would not apply (a) in the case of a newly 
created Peer until after the expiry of a complete Session following the 
date of his introduction, nor (b) in the case of a Peer succeeding by 
descent until after the expiry of a complete Session following the date of 
his succession.” 
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absenteeism of a large number of members, and we should be 
grateful to those who grace the meetings of this House by their 
absence.” 


The general theme of this collection of articles is “The 
Future of the House of Lords”, and it may be objected that 
almost all the articles deal with the past or the present and not 
with the future. Mr. Perceval finishes his article by remarking 
that in British political matters it is impossible, without some 
knowledge of the past, to understand the present; and we 
would add that it is impossible to plan for the future without 
the same knowledge. We have attempted in the pages that 
follow to bring together sufficient information and opinion to 
enable the reader to form his own judgment on an ancient 
British institution. We have already quoted Bagehot several 
times, and we would conclude with another quotation from 
his remarkable book on the Constitution: ““The danger of the 
House of Commons is, perhaps, that it will be reformed too 
rashly; the danger of the House of Lords certainly is, that it 
may never be reformed....It is quite safe against rough 
destruction, but it is not safe against inward decay... . Its 
danger is not assassination, but atrophy; not abolition, but 
decline.”’ Has the situation changed in the ninety years since 
Bagehot wrote ? 

Sypney D. BaiLey 
2 November, 1953 
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SECOND CHAMBERS IN THEORY 
AND PRACTICE 


by Lorp Campion, G.C.B. 


HE Abbé Sieyés, that indefatigable drafter of constitu- 

tions for Revolutionary France, dismissed the Second 

Chamber question with an epigram: “If a Second 
Chamber dissents from the First, it is mischievous; if it agrees, 
it is superfluous.” Many people would not accept prong 
number one of the Abbé’s fork, and anyhow his dilemma is far 
too neat for the common sense of mankind to take seriously. 
History has come down pretty heavily against him. 

At the same time, agreement in favour of a Second Chamber 
is not so nearly universal today as it was represented to be fifty 
years ago by Lord Rosebery, according to whom there were 
only “‘two exceptions to the general protest of all civilized 
communities against being governed by a single Chamber— 
Greece and Costa Rica’’. Greece and Costa Rica and five other 
Latin American Republics, which Lord Rosebery had 
forgotten, persist in being exceptions. Finland, Greece (since 
1864), Israel, the Lebanon, Luxembourg, Monaco, Syria and 
Turkey—to count only States adhering to the cabinet system— 
have done without a Second Chamber; and they have been 
joined recently by New Zealand (1951) and Denmark (1953). 

The method I shall follow, in what must be a brief and 
superficial survey of a wide problem, will be to trace (1) the 
development of theoretical views about the value and functions 
of a Second Chamber, and (2) the forms in which practical 
statesmen have sought to embody these views. I will limit 
myself, except for incidental references, to countries governed 
under the cabinet system (mainly those of Western Europe), 
because an executive which bases itself on the popular House 
affects the position of a Second Chamber in ways for which 
there is no analogy under the other great system of representa- 
tive government, the American presidential system. 

c 
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When constitutional government, as a guarantee of 
popular liberty, began to be seriously canvassed on the 
Continent in the eighteenth century, the two favourite models 
were Republicanism, exemplified by the classical Roman 
Republic, and Constitutional Monarchy, exemplified in 
contemporary England. Differing in most ways, they had one 
conspicuous organ in common, a Second Chamber (or what 
served for one)—the Roman Senate, “the most consistently 
prudent and sagacious body that ever administered public 
affairs” and (the modern form of the medieval Curia Regis) the 
House of Lords, which received credit at that time for much of 
the enviable British stability, social and political. Further, one 
of the two great constitutional experiments of the end of the 
century—the American Republic, which seemed to be settling 
down soberly—had its Senate; whereas the French experiments, 
in so far as they gave a clear answer, pointed definitely to the 
greater revolutionary potential ofa single chamber as compared 
with a bicameral legislature. So when the busy period of 
constitution-making began on the Continent in the nineteenth 
century, already, whether from force of tradition or from con- 
siderations of political expediency, a strong bias existed in 
favour of a Second Chamber. 

As for the countries of the Commonwealth—the Dominion 
of Canada, the Australian States, New Zealand, which 
received their constitutions about the middle of the nineteenth 
century—it is not surprising that pious devotion to the 
“Constitution” prompted the reproduction of all the familiar 
organs of the home government, including a “‘House of Lords”’ 
—which for obvious reasons could not be hereditary. The 
twentieth century constitutions, those of the Australian 
Commonwealth and South Africa and more recently of Ceylon, 
India and Pakistan, have followed suit. 

So the statesmen have gone on pretty persistently setting 
up Second Chambers until our own day. They have been 
supported by most political theorists. With a few weighty 
exceptions, there is general agreement as to the desirability 
of bicameralism for its own sake—a question which, as Mill 
wrote in his wise and far-sighted but sometimes cranky 
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Representative Government, “has been regarded as a sort of 
touchstone which distinguishes the partizans of limited from 
those of uncontrolled democracy”. Henry Sidgwick found 
that it was not so much on the exact grounds on which a 
Second Chamber is desirable as on the merits of “‘mere 
duality” that most people in the nineteenth century were 
agreed. ‘“‘Almost any sort of Second Chamber”, in Maine’s 
view, “‘is better than none”’. 

The consideration which told most, in Mill’s judgment, in 
favour of two Chambers was “‘the evil effect produced upon the 
mind of any holder of power, whether an individual or an 
assembly, by the consciousness of having only themselves to 
consult”. “‘A majority in a single assembly, when it has 
assumed a permanent character—when composed of the same 
persons habitually acting together and always assured of 
victory in their own house—easily becomes despotic and over- 
weening, if released from the necessity of considering whether 
its acts will be concurred in by another constituted authority.” 
He added another reason, which has not lost its force for 
democracy, that “one of the most indispensable requisites in 
the practical conduct of politics is . . . a willingness to concede 
something to opponents and to shape good measures so as to 
be as little as possible offensive to persons of opposite views, 
and of this salutary habit the mutual give and take between 
two Houses is a perpetual school”’. Mill could have appealed, 
in support of the charge “despotic and overweening”’, to 
Cromwell, whose opinion of the unicameral Rump Parliament 
dissolved in 1653 was that it was “‘the horridest arbitrariness 
that ever existed on earth”’. 


Mill’s evidence can be taken as representative of the 
theorists. As shown by their actions, the practical statesmen 
are in agreement. We must, however, ask what real purpose or 
purposes they expect a Second Chamber to fulfil. Different 
purposes have been given weight at different times. They may 
be classified in a roughly chronological order as follows: 

1. To represent aristocracy against the democratically-representative 
Chamber. This had been for centuries the role of the British 
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House of Lords—even when the House of Commons had been 
not so very representative of democracy. Montesquieu, writing 
in the middle of the eighteenth century, insisted on the need for 
‘an organ to represent persons distinguished by birth, wealth or 
honours, with the right to block popular activities”. In the 
nineteenth century this right became a very practical question 
for the governing classes throughout Europe, many of whom, 
while calling themselves “Liberals”, had a profound repugnance 
to ““dependence on an elected majority”’ (which they contrasted 
with “constitutional liberty”’) and looked to a Second Chamber 
for the means of “‘keeping the country safe from democracy”’. 

During the latter part of the nineteenth century, writers 
became shy of the word “‘aristocracy’’. A Second Chamber was 
presented as the safeguard of “‘minorities”. (There might be 
many kinds of minorities but, as Sir John Macdonald, the first 
Canadian Prime Minister, said, “the rich are always a 
minority”.) For some time the early nominated European 
Second Chambers kept their prestige and, through it, their 
position vis-a-vis the popular Houses. But as Europe grew 
more democratic, a dilemma became apparent. In order to be 
strong enough to “stand up to” the popular House on behalf 
of minorities, a Second Chamber was found to need a demo- 
cratic basis which could only be secured by some form of 
popular election. But why should a popularly elected Second 
Chamber be specially benevolent to minorities ? 

2. To give the country time for second thoughts. What is contem- 
plated is a Second Chamber which sympathizes with the long- 
term interests of democracy and has the wisdom to see—and 
the strength to intervene—when these are being betrayed by a 
temporary majority. This is a modern and comparatively 
modest conception of a Second Chamber’s functions, which 
only one or two other countries beside the United Kingdom 
have attained to—if attainment it can be called. It does not call 
for powers equal to those of the lower House or for the strength 
drawn from popular election. But it needs the power to restrain 
the popular House for a time—and the moral strength which 
this requires must be partly, at any rate, based on its mode of 
appointment. 
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The qualities needed in such a body are mature judgment, 
insight into political and social questions, and some aloofness 
from party motives. Such a body does not easily spring from 
universal suffrage. It would be dogmatic to say that it is un- 
obtainable in the modern world, but no known method of 
composition seems likely to guarantee it—though perhaps it 
might be a lucky by-product of methods intended for quite a 
different result, such as nomination for life or even the heredit- 
ary principle. 

3. To improve bills sent from the lower House and to relieve the 
congestion of business in that House. Whether it has the power of 
veto or only the power of delay, a Second Chamber has a useful 
field of activity in tidying up bills sent from the lower House 
—in giving Ministers an opportunity of putting into shape con- 
cessions promised there and in clarifying the drafting. Further, 
its comparative leisure may allow it to stage discussions on 
matters of long-term importance (which the popular House 
might consider academic) and, conversely, on questions of 
topical interest which might grow stale before that House had 
time to take them up. The performance of these “useful’’ 
functions is apt to be under-valued in comparison with the more 
spectacular ends for which Second Chambers were originally 
devised; and it may be that constitution-makers would not 
have been at the pains of setting up such imposing bodies if it 
were only to get this sort of work done. But even the strongest 
Second Chambers have to do work of this sort, and it cannot be 
adequately done by any other agency. Bagehot has a well- 
known passage in which he justifies the existence of the House 
of Lords by the deficiencies of the House of Commons. “If we 
had an ideal House of Commons. . . it is certain we should not 
need a higher Chamber... but, beside the actual House, a 
revising and leisured legislature is extremely useful, if not quite 
necessary.” The conclusion to be drawn from Bagehot’s 
argument, it might be objected, is that the need of the House of 
Lords could be obviated if the House of Commons improved its 
methods of doing business. This remedy has been tried often 
enough since Bagehot’s day—yet the need remains. 

4. To safeguard fundamental institutions. One of the cases in 
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which, in the view of the Bryce Conference, the delaying power 
of the Lords would be specially needed was “‘as regards Bills 
which affect the fundamentals of the Constitution’. On the 
Continent a Second Chamber is not regarded, at any rate 
directly, as a “‘watchdog of the Constitution’. Statesmen pin 
their faith to written constitutions or organic laws, of superior 
sanctity to ordinary legislation, which can only be repealed or 
amended by a special procedure, including such obstacles as 
two-thirds majorities in the legislature and direct confirmation 
by the electorate. This is also the method adopted in the 
Australian Constitution. Whether special ‘“‘constitutional’’ 
procedure is necessary in a particular case, when the ordinary 
procedure is claimed to be adequate, is left to a special 
constitutional committee or to the courts. Only in the constitu- 
tion of the Fourth French Republic is a special duty iaid on the 
Second Chamber in this respect: it can initiate the process of 
referring a bill accused of unconstitutionality to the constitu- 
tional committee. 

A flexible constitution, such as the British or that of New 
Zealand, lacks these safeguards. Whether a Second Chamber’s 
power of delay is any substitute is a moot point. At 
any rate, it is not supposed that the delaying power would be an 
adequate safeguard, if it had to work within such limits as 
those imposed in Britain by the Parliament Acts. The in- 
adequacy of such a safeguard has, indeed, long served as an 
argument against the Parliament Acts. 

5. Ina federal constitution, to safeguard the interests of the component 
States. To be the “Chamber of States” of a Federation provides 
a Second Chamber with a better argument for indispensability 
than unitary countries can muster. Also, there is a better excuse 
for a method of composition suited to the modern taste; a 
federal Second Chamber can be something more than a 
duplicate of the popular House, even if it is elected in much the 
same way. To represent the States is the main purpose for 
which the directly elected Senates of the United States and 
Australia exist. Post-war Italy, though a unitary State, has 
given her directly elected Senate some of the marks of an organ 
for the representation of her “Regions”. 
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These are, roughly, the five different purposes for which 
political theorists have at different times persuaded themselves 
of the need for a Second Chamber. It has been for the framers 
of constitutions, after clearing their minds as to purposes, to 
settle (a) what powers a Second Chamber needs in order to 
fulfil its allotted purpose, and (b) what method of composition 
will secure a fit body to exercise its prescribed powers. 

The nineteenth century constitution-framers seldom had 
much doubt as to what they wanted. They wanted a “strong”’ 
Second Chamber, capable of “‘standing up to” the popular 
Chamber, not just a “useful” Second Chamber; they accord- 
ingly gave it powers co-ordinate with those of the popular 
Chamber—even in finance. On the other hand, Second 
Chambers set up or re-modelled in the present century have 
usually, but not always, been designed for usefulness and given 
only limited powers. 

I will give examples of “strong” and “useful” Second 
Chambers, stating the limitations of the latter. 

1. “Strong” (co-ordinate) Second Chambers. The Senates of 
Belgium, Italy and Sweden possess equal legislative powers 
with the Lower Chambers even in finance—and this was the 
case also with the pre-Neguib Egyptian Senate and the 
recently defunct Danish Landsting. In Sweden the equality of 
the two Chambers is such a canon of the constitution and so 
literally interpreted that a bill is introduced simultaneously, 
considered by joint committees, and discussed in both Cham- 
bers on the same day—much to the discomfort of the Minister 
in charge, who is thereby forced to be in two places at once. 

Among examples of concurrent powers with the exception 
of finance are the Canadian and Australian Senates. The 
financial powers of the Canadian Senate are, by law, the same 
as those of the nineteenth century House of Lords (when the 
Lords were restricted by the Commons’ privileges but not as 
yet restricted by the Parliament Act); but it has allowed itself 
considerably more latitude in practice. The Australian Senate 
is empowered by the constitution to make “suggestions” for 
financial amendments—a power which has become very like 
the power of amendment. 





24 PARLIAMENTARY AFFAIRS 


The U.S. Senate, which is intended by the Constitution to 
stand up not only to the House of Representatives but also 
to the Executive, has powers of an executive character which 
no Senate in a parliamentary regime could be given—powers 
in the making of treaties and the appointment of federal 
officers which, together with the advantages of a longer term 
and a smaller membership, render it far more than a match 
for the House of Representatives. It is generally regarded as 
the strongest Second Chamber in existence. 

A Second Chamber’s formal equality with the First may 
(it should be remembered) be made unreal by the existence 
of procedure for resolving deadlocks on Bills. In most Parlia- 
ments there is no special procedure for this purpose—a Bill 
is bandied to and fro between the Chambers till either a 
compromise is reached or the Bill is dead. At most, conciliation 
is attempted through the machinery of joint committees which 
cannot bind the Chambers. But in Sweden the method of joint 
committees is supplemented, in the special case of disagree- 
ment over the Budget, by a joint vote of the two Houses sitting 
separately. In Australia and South Africa, in the case of pro- 
longed disagreement between the Houses, constitutional 
provisions prescribe joint sittings at which joint deliberation 
and voting may take place. In the case of joint sittings and joint 
votes, there is a risk to the Second Chamber: it can be more or 
less effectively swamped because it is the smaller body—in 
South Africa, less than a third; in Australia, one-half; in 
Sweden, under three-fifths of the lower House. (This is said 
to be the only contingency in which the equality of the Swedish 
Houses is less than perfect.) 

2. “Useful” (limited) Second Chambers. Examples are those of 
France (Fourth Republic), Ireland, the Netherlands, and the 
United Kingdom. On its post-Parliament Act record, the 
House of Lords is the leading example of a “‘useful’’ Second 
Chamber. It has, through the quality of its debates and the 
judgment with which it exercises the “useful’’ functions re- 
ferred to above, retained an influence over public opinion and 
a control over the form of legislation which are incommen- 
surate with its restricted powers. 
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In addition to the House of Lords, the Second Chambers 
whose powers are confined to holding up, but not finally 
rejecting, Lower House Bills, are the Irish Seanad and the 
French Council of the Republic. The restrictions imposed on 
the former follow the British Parliament Acts, but are still 
more drastic. The Seanad may hold up a Bill for not less than go 
or more than 180 days. (The New Zealand Committee of 
Constitutional Reform, examining the question of replacing 
the abolished Legislative Council in 1952, recommended a 
period between two and four months.) 

The French Council of the Republic, which is not intended 
to be more than a subordinate and ancillary body, has no 
power to initiate legislation; any Bills introduced in it are sent 
immediately to the Assembly without discussion. Any amend- 
ments it makes in Bills sent up to it can be overruled by the 
Assembly, provided that any which the Council makes by an 
absolute majority can only be overruled by an absolute 
majority of the Assembly. Similarly, any rejection of a Bill 
by the Council can be overruled. Many Frenchmen—not only 
Councillors—think that better use could be made of the Coun- 
cil of the Republic, and plans are on foot for the extension of 
its powers. 

The Netherlands “First”? Chamber (as the Upper House is 
called) may not amend or initiate legislation, but it may 
reject it. It seems a singular arrangement to deny a Second 
Chamber the minor functions while conceding the major 
power. This power, which is understandably seldom used, 
cannot make a “‘strong”’ out of what is precluded from being 
a “useful”? Chamber. 

Having, presumably, made up their minds about the 
purposes for which they needed a Second Chamber, and the 
powers which it ought accordingly to have, the Continental 
framers of constitutions proceeded next to construct plans for 
obtaining the sort of bodies that would serve those purposes 
and exercise these powers. It is only with the British that the 
approach to the problem is the other way—given an existing 
House of Lords, how to make the best of it as a modern 
Second Chamber. 
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1. Nomination. Sir Henry Maine thought that “‘the House 
of Lords would have been exclusively or much more exten- 
sively copied in the constitutions of the Continent, but for... 
the extreme numerousness of the nobility in most continental 
societies and the consequent difficulty of selecting a portion 
of them to be exclusively privileged”. (Sieyés reckoned that 
at the end of the eighteenth century France contained 110,000 
noblemen.) In spite of an essential difference of principle 
between a class of nobles and a peerage, the Chamber of Peers 
of the French Monarchy of 1814, as well as the Prussian and 
Austrian Herrenhauser and the Hungarian Table of Magnates 
(the last three of which survived until the first world war), 
were consciously modelled on the House of Lords. In the 
“Liberal monarchies’—the Netherlands, Italy and the French 
“Monarchy of July’—nomination for life from specified 
ciasses of distinguished persons was adopted as the nearest 
feasible approach to the hereditary principle. In the Nether- 
lands, nomination was discarded in the course of the 
nineteenth century in favour of a form of indirect election. 
In Italy it survived into Mussolini’s Corporate State and 
was replaced in the new republican constitution of 1948 by 
direct election. 

As for the Commonwealth, the principle of life nomination 
found a place in the two earliest Dominion constitutions; 
that of New Zealand (1852) and that of Canada (1867). In 
the early constitutions of the Australian States (which are 
fifty years older than that of the Australian federal Common- 
wealth) the Legislative Councils of New South Wales and 
Queensland were based on nomination for life. It is only in 
Canada that nomination survives. In New Zealand, nomina- 
tion was retained, after the reduction of the life period to a 
term of seven years in 1891, until the long-threatened abolition 
of the Council was effected. Queensland has abolished her 
Legislative Council completely, and New South Wales has 
replaced the method of nomination by election for twelve 
years by the joint vote of the existing Council and Lower 
Chamber. In some of the other Commonwealth countries 
nomination is combined with other methods for the constitu- 
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tion of a portion of the Second Chamber—in South Africa, 
for one-quarter of the Senate; in the Indian Council of States 
for 15 out of 250; in Ceylon for one-half the Senate. 

The method of nomination for life was devised in what was 
for its period the reasonable hope of producing a “‘strong”’ 
Second Chamber capable of “standing up to” the popular 
House. It was to work through the prestige conferred on its 
members. In progressive Europe, as popular election became 
the sole source of political power, most countries which wished 
to keep their Second Chambers “strong” acted as if they 
had anticipated Goldwin Smith’s dictum about the vanity of 
supposing that “power will allow itself to be controlled by 
impotence” and exchanged nomination for election. Mean- 
while, in countries which have not particularly valued a strong 
Second Chamber, the survival of the method of nomination 
has been helped by its patronage value to the political parties. 

In Canada the method of life nomination has worked out 
in a way which would surprise the Fathers of Confederation, 
could they see it. They wanted a Senate that was independent 
and above party. Instead, Senators have, from the beginning, 
been chosen on strict party lines—with the result that in the 
early years of a government the Senate, largely chosen by the 
previous government, has shown itself recalcitrant; but, when 
the steady filling of vacancies by partizans of the government 
in power has had time to do its work, the Senate has been all 
that a government supported by the representative House 
could want. In a country remarkable for long-lived adminis- 
trations, the pattern has been: bicameralism in the first years 
of a government’s life, unicameralism in the remainder. 

2. Indirect election. Indirect election, usually in combination 
with one of the other methods, was the method chiefly favoured 
on the Continent from the middle of the nineteenth century. 
The electing bodies were as a rule the provincial or local 
councils—in the Netherlands and Sweden without the ad- 
mixture of any other element. In Belgium, as a result of 
successive changes, direct popular election accounts for the 
greater number of Senators, a number equal to one-half the 
lower Chamber; a smaller number are elected by provincial 
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councils; and a third category, equal to one-half the provin- 
cially elected, is chosen by the two former categories sitting 
together—a complicated system which looks like the result 
of a long drawn-out process of political bargaining. The French 
Senate of the Third Republic was chosen by electoral colleges 
in each Département, composed of the Deputies for the Départe- 
ment together with members or representatives of the various 
grades of local councils in the Département. The Council of the 
Fourth Republic (1946) is elected by a similarly-composed 
college, and contains also a novel element (limited to one- 
sixth of the whole) consisting of persons elected by the National 
Assembly. 

Within the Commonwealth, South Africa employs the 
method of indirect election. The South African Senate is com- 
posed of eight members chosen by each of the four Provincial 
Councils, together with eight nominated by the Governor- 
General. Until 1913, it will be recalled, the U.S. Senate was 
elected by the State legislatures—at least nominally. 

The method of election by local bodies has resulted in 
producing some “‘strong” Second Chambers, such as those of 
Belgium (stiffened up by a large element of direct election), 
Sweden, and France of the Third Republic; and also, on the 
other hand, those of the Netherlands and the Fourth French 
Republic which are among the weakest. The objection urged 
against this method by the Bryce Conference, namely, that it 
would tend to introduce party politics into local government 
and the parish pump into Parliament, has been borne out in the 
experience of some Continental Second Chambers, such as the 
old French Senate, but not necessarily felt as an objection. 

Another method of indirect election is to use the lower 
House as the electing body. The credit of inventing this method 
may be attributed to Norway—though the Norwegian method 
is not a simple form of election, but something between 
election and co-optation. A proportion, one-fourth, of its 
number, is chosen by the whole Séorting and set aside as a 
revisory Chamber for Bills, all other business being trans- 
acted in the undivided Storting. The Norwegian method— 
without this in-and-out refinement—has attracted both 
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theorists and politicians. Mill called it the “least objectionable” 
method, provided the lower House did not choose the Senators 
from within its own ranks. It is the method employed, as 
already stated, for a portion of the present French Senate. It 
is also the method recommended by the Bryce Conference for 
choosing the bulk of the Second Chamber—the House of 
Commons to elect, not as a single constituency, but divided 
into regional groups (see p. 156), It is also the method adopted 
for the election of half the Ceylonese Senate. 

Perhaps this is the place to mention the method recom- 
mended by the New Zealand Constitutional Reform Com- 
mittee of 1952, namely the nomination of Senators by the 
party leaders in proportion to party strengths in the Lower 
House. This method would probably give much the same 
result as election by the lower House with proportional repre- 
sentation of parties: the party caucuses would manage both. 

3. Direct election. Direct election is the method used by the 
United States and the Australian Commonwealth, to which 
has recently been added Italy. Australia and the United States, 
having federal constitutions and regarding the Senate as the 
“Chamber of States’, have the means of forming a directly 
elected Second Chamber on a popular franchise without 
duplicating the directly elected lower House. A much wider 
constituency, a different system of voting, and the fact that 
every American State, big or little, has two Senators—and 
similarly that each of the six Australian States, from New 
South Wales to Tasmania, has ten (till recently, six) Senators 
—introduces a sufficient contrast with the House of Repre- 
sentatives, whose small single-member constituencies are 
approximately equal in population. For Italy, which has a 
unitary system, these elements of differentiation are not 
available—at least not in the same degree—but she has done 
something to give her nineteen “Regions” a quasi-federal 
status (a) by allotting them shares in representation in the 
Senate which are not equal, indeed, but much nearer equality 
than their respective populations warrant (no Region has less 
than six Senators) and (b) by using a different form of pro- 
portional representation. 
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Belgium constitutes the greater part of its Senate (106 out 
of a total of 175) by direct election. This part is equal to one- 
half the number of the Lower House. Candidates for direct 
election are required to belong to one of twenty-one specially 
qualified classes. As stated earlier, there are two other elements 
in the Senate based on different forms of indirect election. 

The method of direct election has been the method chiefly 
favoured during this century when it has been desired to set 
up a new democratic regime, as in the case of the Common- 
wealth of Australia and in the case of Italy, or to make an 
existing constitution more democratic, as in the case of the 


U.S.A. and Belgium. 


In addition to a distinctive method of composition, there 
are certain marks which, found separately or together, usually 
distinguish a Second Chamber from the popular House. 
Invented in the early days as part of the same order of thinking 
as that which required in Senators a substantial fortune as 
a guarantee of superior political enlightenment or sober- 
mindedness, they survive in some democratic constitutions 
when the property qualifications have been mostly abandoned. 
(For the Canadian Senate there is a property qualification; and 
one kind of financial qualification, the non-receipt of a 
parliamentary salary, survives in the House of Lords and the 
Netherlands Upper House.) 

One can list several marks of distinction between a Second 
and a popular Chamber; they can be divided into two classes: 

1. Personal. Candidates for the Second Chamber may be 
required to have reached mature years or to belong to certain 
categories which may be taken to imply personal distinction or 
at least political responsibility. 

2. Corporate. The Second Chamber may be given a longer 
term of service than the lower House; be made renewable, not 
as a whole, but part at a time; and, for greater independence of 
the Executive, be exempt from dissolution. 

These Senatorial distinguishing marks are still met in 
Continental Parliaments. Apart from the longer period of 
office, they do not occur in Parliaments of the Commonwealth 
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(except a property qualification in Canada) or in the U.S. 
Congress. 

For rapid comparison, it may be worth while passing in 
review a number of typical Second Chambers in order to see 
which of these marks they retain. 

Belgium. Senators are required to be over forty and (in the 
case of the major, directly elected, portion) to belong to one of 
twenty-one classes specified by the constitution. The Senate 
was originally appointed for eight years, but its term is now the 
same as that of the Chamber (four years). It may be dissolved 
at any time—and must be dissolved when amendment of the 
constitution is proposed. 

Denmark. For the Landsting, which survived till 1953, no 
differential qualifications were required, except residence in 
the constituency. The term was eight years (four for the 
Folketing). Dissolution was possible only in cases of constitu- 
tional amendment or to remove deadlocks between the 
Chambers. 

France. Members of the Council of the Republic must be 
over thirty-five; the term of service is six years (five for the 
National Assembly) ; the Council cannot be dissolved—a dis- 
tinction which does not amount to much, since the National 
Assembly is practically indissolvable owing to the conditions 
with which dissolution has hitherto been hedged about. 

Ireland. The bulk of Seanad Eireann (43 out of 60) is elected 
from five vocational panels of candidates nominated because of 
special qualifications; the term of service is the same as for the 
Dail, and the dissolution of both must occur together. 

Italy. Few of the old Senatorial distinguishing marks remain 
in the new constitution. Senators must be over forty; the period 
of office is six years (Chamber, five) ; both Senate and Chamber 
are dissolvable separately on the advice of their respective 
Presidents. 

Netherlands. The period of office is six years (Lower Chamber, 
four) half renewed every three years; both Chambers are 
equally dissolvable. 

Sweden. The qualifying age is thirty-five; the period of 
service eight years (Lower Chamber, four), one-eighth retiring 
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every year. Unlike the Lower House, the Upper Chamber is 
not dissolvable. 

These features, which were intended to distinguish a Second 
Chamber as a different kind of body from the popular Chamber 
have in practice been worn away and do not now amount to 
much. In most Continental communities the very notion of a 
wiser, steadier, more distinguished and more impartial Senate 
and the respect due to anexalted body—the very names “upper” 
and “lower”—begin to date, even in the countries of less 
advanced democracy. A Second Chamber is coming to be 
regarded as just another field for the evolution of parties, which 
straddle both Chambers and make use of either, as is most con- 
venient, for supporting or opposing Ministers. The “‘strong”’ 
Second Chamber has little value as a balancing factor in the 
constitution because, owing to democratic methods of recruit- 
ment, its party complexion seldom differs much from that of the 
House—unless there is a marked difference in the times of 
renewal, and then its majority is likely to be a hangover of a 
party or a party combination which has been repudiated in 
the most recent pronouncement of the polls. 

This is not so very different from what the Abbé said, 
after all, so far as the “strong” Second Chamber is concerned. 
It agrees “superfluously” or disagrees “‘mischievously”’ with 
the First Chamber according as the party set-up happens to be 
the same or happens to be different in the two Chambers, not 
because of any special Senatorial overplus of wisdom or 
patriotism. But this depressing conclusion need not apply to the 
“useful” Second Chamber, since the fact that it can never 
seriously challenge the dominant House, by reducing its value 
to the parties, releases it somewhat from their grip and may 
enable it to perform its minor but valuable functions in a 
spirit of objectivity. As for the “strong” Second Chamber, on 
the other hand, however much it may set out to be useful, in 
the end party spirit will use its strength to kill its usefulness. 
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THE ORIGIN AND DEVELOPMENT OF THE 
HOUSE OF LORDS 


by R. W. PERCEVAL 


founded the House of Lords. Only half true, because what 

William founded was not the House of Lords itself, but 
the institution from which that House is descended, and also 
because what William founded was not wholly new, but was 
at least partly based on the old Saxon Witenagemot, the Meeting 
of Wise Men which was already some four centuries old at 
the Conquest of 1066. 

The Witenagemot was the formal supreme authority in the 
Saxon State. By and with its advice and concurrence were 
done all the most important acts of that State. In the tenth 
century it consisted of the King’s sons, the two Archbishops, 
about seventeen Bishops and sixteen Abbots, three or four 
Welsh Princes, some fifteen Earls, and fifty or sixty Thanes, 
who were either prominent landowners or the King’s greater 
servants and officials. 

After the Conquest, it was and remained the official claim 
of William’s Government that he had succeeded to the 
throne by inheritance, and that he was therefore carrying 
on the English administration of Edward the Confessor and 
his predecessors. At the same time, however, William intro- 
duced into the Government of England a new element, the 
Feudal System, under which the greater part of the country 
was granted to about 200 of the King’s Barons, on condition 
that they furnished an army of knights to hold down the 
conquered lands. The Barons were the King’s tenants, and he 
was their Lord; they in turn were the Lords of their tenants, 
who were their hommes or men, and gave them homage. Every 
Lord in the feudal system had his court, which consisted of 
his tenants and some of his officials—his steward, for example, 
his chaplain, and his chamberlain; the court transacted all 
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business connected with the holding of land and the military 
obligations arising therefrom. 

It is useful to remember that there were Norman—or 
Frankish, or if you like French—Conquests in the eleventh 
and twelfth centuries not only of England, but of Palestine, 
Cyprus, Southern Greece, Southern Italy, and Sicily. In all 
these the feudal system was installed in much the same form 
as in England; in all of them the land was parcelled out to 
Barons, who assembled in the Court of their Sovereign Lord 
to regulate the affairs of their tenancies, settle disputes between 
each other, and organize the military subjection of the natives. 
And all these Courts of the Sovereign Lords had roughly the 
same composition and procedure; we find Chancellors and 
Chamberlains in them; we find two grades of Barons; we find 
that the Barons had a hereditary right to their tenancies, and 
we even find, in Jerusalem and Greece, “the courtesy of 
England”’, by which a man inherited his wife’s estate if they 
had had a baby which cried within the four walls. Moreover, 
we find that no lord could levy any tax upon his men without 
their consent, except for the purpose of ransoming him from 
captivity, marrying off his daughter, or knighting his eldest 
son—the three traditional feudal “‘aids”’. 

This was the sort of Court which William the Conqueror 
set up in England. It was known, officially, as the Curia Regis 
or King’s Court; unofficially, it was called the Great Council, 
the King’s Council, or the Common Council. It operated 
the feudal system in England—or, to say the same thing in 
other words, it governed the Normans. 

But the English had to be governed too; in practice, of 
course, they were largely governed by the Normans; but still, 
there was this awkward claim of William’s that his govern- 
ment was legal and constitutional. An attempt was therefore 
made to amalgamate the Witenagemot with the King’s Court, 
and so produce one organ which should be, as of old, the 
supreme formal authority in the State. It is true that, after 
one or two Saxon rebellions, the Norman preponderance in 
the Court was complete; but still, the Witenagemot was deemed 
to have been incorporated in it, and it therefore had authority 
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to administer such English law, for instance, as was still 
allowed to survive. 

For a hundred years or so the Norman kings ruled England 
by and with the advice, and I think we might almost say 
consent, of this Court. For even in this first hundred years 
the King’s powers were not arbitrary; he could not eliminate 
Thomas Becket, for instance, without a trial by his peers— 
the Earls, Barons, and Bishops—in the full Curia Regis. But 
after a hundred years, that Court threw out its first off-shoot— 
the Exchequer. The Exchequer was in origin the Finance 
Committee of the King’s Court, and its chief officials (who 
later became judges) in memory of that origin, were called 
Barons of the Exchequer until about eighty years ago. Within 
the next fifty years or so, those members of the Court who 
specialized in adjudicating disputes had formed a Judicial 
Committee, which came to be called the Court of Common 
Pleas; and this was soon followed by a second such Com- 
mittee, the Court of King’s Bench, whose jurisdiction in- 
cluded criminal cases. But the full Court, in setting up these 
junior Courts or Committees, delegating certain specialized 
work to them, and launching them out into permanent life as 
separate institutions, of course retained ultimate authority 
over them. Hence the Appellate Jurisdiction of the House of 
Lords. 

In a similar way, but in the fifteenth century, the Privy 
Council and the Court of Chancery hived off from the King’s 
Court. But as they left the parent body later, its authority 
over them was slighter--in fact, the House of Lords only 
obtained appellate jurisdiction over the Chancery Court after 
a stiff struggle in the seventeenth century, and has never had 
such jurisdiction over the Privy Council in any of its judicial 
capacities—Star Chamber, Court of High Commission, or 
modern Judicial Committee. 

We may say that the great work of the government of 
England in the two centuries after the Conquest was the 
amalgamation of the two elements in the nation, Saxon and 
Norman, into one. In this work the King’s Court, through its 
fiscal and judicial committees, had played a major part. By 
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the time it was completed, the foundations of the Common 
Law had been laid, and it had moreover become obvious 
that the feudal system was no longer adequate as a basis 
for the military organization of the Kingdom. In the first 
place, the keeping down of the conquered Saxons was no 
longer the prime military aim of the Government. In the 
second, the sums of money into which the feudal military 
obligations had been by now partly converted were no longer 
adequate for the upkeep of the military establishment. In 
Magna Carta it had again been laid down that the King could 
collect no money from his Barons—except the three traditional 
aids—without their consent; and various attempts were there- 
fore made in the thirteenth century to obtain such consent. 

Such attempts, however, ran into two great difficulties. 
For, first, there were by now far too many tenants of the King, 
many of whom—the “minor barons” of Magna Carta—held 
small estates. And secondly, the increasing commercial wealth 
of the towns—which were outside the feudal system—was 
making it more and more manifestly unfair to concentrate the 
burden of national defence upon the feudal landowners. For 
these reasons a momentous step was taken in the second half of 
the thirteenth century. The consent of the minor barons to 
taxation had long been gathered through representatives 
whom they elected, two from each county. To these “Knights 
of the Shire” were now added representatives from the towns, 
the “Citizens and Burgesses”, and ecclesiastical ‘‘Proctors”’, 
who represented the secular clergy. These three groups were 
invited to “Parliaments”, that is discussions or conferences, 
held usually at Westminster, between themselves on the one 
hand and the King in his Court on the other. Propositions for 
raising money and for amending and administering the Com- 
mon Law were put from the Court side by the King or his 
chief minister to these representatives, who then went away to 
discuss them amongst themselves, and very soon also to put 
counter-propositions of their own, in the form of petitions, 
back to the Court side. 

It is this simple process, developed and much extended in 
time, which still forms the basis of parliamentary proceedings 
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at the present day. The ecclesiastical proctors no longer come 
to Parliament: they have left it permanently and formed 
the Convocations of Canterbury and York; until 1663, 
however, they still voted taxes separately for the Church. But 
the Knights, Citizens and Burgesses still assemble, at the 
Opening of Parliament, at the bar of the Queen’s Court. 
They hear the reasons for the summoning of the parliament, 
and the propositions which the Government has to make, 
from the Queen’s own lips: they go away and discuss them 
amongst themselves; their petitions have been converted into 
Bills (now mostly Government Bills, since the Government 
has infiltrated into the Commons); and at the end of the 
Session they return to the bar of the Queen’s Court to hear 
Her Majesty’s consent given to the Bills, to be thanked for 
their labours, and to go home. That is the skeleton of the 
system; and although the parts have for the most part changed 
out of all recognition since they were first assembled about 
the end of the thirteenth century, the way in which they 
are put together remains basically the same. 

It is worth comparing the composition of the King’s Court 
in Parliament, as it became stabilized early in the fourteenth 
century, with that given for the Witenagemot at the beginning of 
this article. There were summoned—by the same writs as 
today—the King of Scots and the Prince of Wales, two 
Archbishops, about twenty-three Bishops, twenty-five Abbots, 
half-a-dozen Earls, about a hundred Barons and some forty 
Officials—judges, the King’s legal advisers, clerks, chamber- 
lains and chancery officials, who squatted on hassocks in the 
middle. There were no Dukes, Marquesses or Viscounts in 
those days; and of course there are no Abbots now. But other- 
wise, you will find very much the same lot assembled in the 
same way any November nowadays for the Opening of 
Parliament. 

Between 1300 and 1500 the parliaments became Parlia- 
ment, the periodic conferences became an institution in their 
own right. The clerical proctors withdrew: the loosely drawn 
petitions became “‘bills containing the text of an Act”; the 
Commons established their right to amend all Acts before 
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they received the Royal Assent; and the Lords ceased to be the 
King’s Courtand became a House of Parliament. In the time of 
Henry VII, indeed, the Lords still voted their own taxes 
separately from the Commons, and in 1503 for the last time 
one of the old feudal aids was granted to provide a dowry for 
Henry VII’s daughter on her marriage to the King of the 
Scots. But broadly speaking it is true to say that whereas in 
1300 the Commons had no rights except to consent to the 
raising of money, to present petitions, and to hear of proposed 
changes in the law, yet when Henry VIII came to the throne in 
1509 the Commons could initiate legislation, amend Lords’ 
Bills and refuse to agree to government legislation generally. 
And henceforth they voted the taxes for both the Lords and 
themselves. In other words, the parliamentary machine had 
assumed pretty well its modern shape; Bills had three readings 
in each House, were referred to Committees, and all the rest of 
it. 

The reign of Henry VIII was a turning-point for the Lords. 
No longer were they the King’s Court, holding parleys at his 
side with the Commons; they were a separate House of 
Parliament on their own; and the King, in his new Tudor 
absolutism, was nearly as aloof from them as from the Com- 
mons. Their place as Royal advisers had been taken by the 
Privy Council; the Lord Chancellor had founded his own 
Court to take over their former quasi-judicial jurisdiction; and 
they did not quite know what to do in their new role. 

There is some evidence that Henry VIII, in the 1520’s, tried 
to make the Lords his chosen instrument in Parliament; at any 
rate, he tried and failed to get them to reform the Law of Real 
Property. Having failed, he turned to the Commons, and used 
them to put through his programme of nationalizing the 
Church. The Lords almost certainly looked upon this radical 
policy with the same conservative disgust as they felt towards 
the Liberal Government of 1906; but Henry had the habit, 
which Lloyd George and Asquith had not, of decapitating 
Peers; and their disgust was tempered by terror. Nonetheless, 
the Lords on the whole remained hostile to the Reformation till 
the beginning of Elizabeth’s reign, when the Uniformity and 
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Supremacy Bills were only passed because a number of 
bishoprics—which Mary and Cardinal Pole should have filled 
with Catholic Bishops—were providentially vacant. 

It may have been for this reason that Elizabeth was, 
apparently, hostile to the Lords as a House throughout 
her reign. She created few Peers, and their numbers sank 
alarmingly in her time. She gave them little or nothing to do, 
and they did not venture to oppose her in anything. During 
the whole of the sixteenth century, in fact, the Lords free- 
wheeled. They played no great part in the government of the 
country, because they were not sure what their new role, as a 
House of Parliament, should be. They saw the new Tudor 
monarchy working well, on the whole, with the Commons: 
they were afraid of the Tudor sovereigns; and therefore they 
did nothing: there seemed nothing for them to do, and it may 
even have seemed likely that before long they would lose their 
place in the Constitution altogether. 

The advent of the Stuarts, however, brought a great 
change. James I was not a man to be afraid of; moreover he 
showered peerages upon his favourites and those he found 
useful. This resulted in an influx of powerful men into the 
the Lords—Buckingham for instance played a great part in 
their debates. Moreover the King’s constant disputes with the 
Commons at last gave the Lords a substantial part to play— 
they saw themselves, and to some extent were accepted by the 
Lower House, as mediators between King and Commons. 
Further, the wave of historical research into medieval parlia- 
mentary methods that received its impetus from such men as 
Prynne, Hakewill and Nye, Selden, Cotton and Dugdale, 
D’Ewes, Coke and Bacon, did not spend its whole force in the 
Commons by any means. The revival of the old process of 
impeachment, the assumption by the Lords of appellate 
jurisdiction over the Court of Chancery, the drawing up of the 
first Roll of Standing Orders and the tug-of-war with the 
Commons over the tattered body of the wretched Floyd—all 
these are evidence of the Lords’ new vitality in the single year 
1621. Their acquiescence in the extraordinary procedure of 
the Petition of Right; their refusal to condemn Strafford on 
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impeachment,! and their renewed attempts to mediate 
between King and Commons in 1640, as well as their atten- 
dance and the advice they gave at the last full meeting of the 
old Curia Regis ever held—that summoned by Charles at York 
just before the Civil War—these things, too, show that the 
Lords had fully regained their self-confidence by the time that 
Charles I and the Commons were heading for war. 

But their attempts at compromise were vain; and most of 
them, being eventually compelled to choose, sided with the 
King. Those few who remained at Westminster, however, 
continued to administer the Parliamentary half of the country 
with the Commons during the Civil War, rather ineffectually 
counselling moderation. But the House—now a poor remnant 
—was abolished by the extremists in 1649, a few days after the 
execution of the King (see pp. 139-140); and although Crom- 
well, in his new Constitution, attempted to provide a new 
Upper House—on whom the Commons tried to affix the con- 
temptuous label of “‘the other House”—it was admitted on all 
hands to be a failure. And so we may say that the Lords, who 
had lost their way under the Tudors, and had chosen the path 
of mediation between King and Commons under the Stuarts, 
had not, at the time of Cremwell’s death, been justified in 
that choice by events. 

The Restoration, however, altered everything. In the 
violent revulsion of national feeling from all that had been 
done between 1640 and 1660, the House of Lords found itself 
fully restored to its ancient position in the Constitution, and 
found itself, moreover, largely free from that odium which to 
some extent attached to the Commons for what the Long 
Parliament had done. This odium was not lessened, in many 
hearts, by the intolerant and arbitrary anti-Papist and anti- 
Tory pogrom engineered by Oates and Ashley Cooper; and 
the Lords therefore, in the five or six decades after the Restora- 
tion, retained enough influence and authority to be used by 
Charles II, and to some extent by William III and the 
Government of Anne, as a foil to the Commons. For this role 


1 Though they did of course acquiesce a few days later in the infamous 
Bill of Attainder. 
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the Lords were the more prepared by the ten-year break in 
their continuity, which had cut them off completely and 
finally from the Middle Ages and their feudal origins; at the 
Restoration they adopted, in their methods of voting and 
procedure generally, the habits of the House of Commons. 
When it came to a fight, therefore, between Charles II and the 
Commons over the exclusion of his Catholic brother James 
from the succession, or between William III and the Com- 
mons over his distribution of land in Ireland, both Kings were 
able to play off the Lords against the Commons—to employ 
the Lords, that is, specifically as a second House of Parliament. 
And this function the Lords continued to perform under the 
alternate Whig and Tory Governments of Queen Anne. At 
this time the two Houses were of equal weight in Parliament: 
in each the Government had to secure a majority; in each the 
parties were roughly equal; and in each the doubtful struggle 
led to unedifying allegations of corruption. But the creation of 
the twelve Peers in 1712 to secure a Government majority, 
and still more the introduction of the Peerage Bill and its 
passage through the Lords in 1719, showed that it was 
constitutionally impracticable for the Lords and Commons to 
try and do the same work in Parliament. The Commons 
threw out the Peerage Bill, which would have limited the 
number of peerages to those existing in 1719 and so led to the 
creation of a closed order of nobles with great if not prepon- 
derant power in the State, whose position would have been 
impregnable because they could never have been threatened 
(as the Lords were in 1832 and 1911) with the creation of 
enough new peerages to give the Government its way. More- 
over, the attempt to play off one House against another led to 
constant and most unseemly strife between the Houses, mainly 
over their respective financial and judicial privileges. More 
than once Parliament had to be prorogued to find a way out 
of the deadlocks caused by these disputes; and on one occasion, 
the Commons having impeached a Peer, the Lords repaired 
to Westminster Hall to try him, only to find that the Commons, 
in a fit of pique over some procedural point, would not attend 
to prosecute. And so their Lordships, after an embarrassing 
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wait in the Hall, went back and thereafter refused to perform 
their office of judge in that case. 

Such incidents made it clear that the good of the country 
was not best served by Lords and Commons having equal and 
similar pretensions in Parliament. Some other way had once 
more to be found. Before considering what that way was, we 
must pause to note that, around the year 1700, the power, 
position and prestige of a Peer in this country was something 
of which it is not easy to conceive in these times. This power 
depended upon wealth, tradition and the constant influx of 
ability brought by the new Peers; and it was so great that 
James II was quietly and bloodlessly ejected from his kingdom 
in 1688 by a small junta of Peers, of whom Devonshire, 
Shrewsbury, Marlborough and Halifax were the chiefs. Not 
only did these few lords organize the Glorious Revolution, but 
they caused the House of Lords, in the short interval between 
James’s flight and William’s arrival, to meet and take measures 
for the safety and good order of the country. In the same sort 
of way, though not so spectacularly, was George I ushered on 
to the throne by a few great Whig nobles; who having thus 
secured their position, looked about for a method of perpetuat- 
ing their power without placing their House in a position of 
open competition with the Commons. 

The solution they worked out was indeed a startling one. 
In the middle of the eighteenth century, the House of Com- 
mons had five hundred and ten members. These consisted of 
the following (the figures are of course approximate) : 

150 members elected by 80 Peers 

100 e » 9 the Treasury 

110 - » 93 Country landowners (not Peers) 
75 Knights of the Shire 
75 members elected by towns with free elections 


510 








The new system, which was operated for thirty or forty years 
by the Duke of Newcastle, was built upon the rotten boroughs 
which were swept away in 1832. To take a few examples— 
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there were 42 rotten boroughs in Cornwall, and more than half 
of them belonged to Peers; one Peer had six. In 1793, in the 
country as a whole, there was one Peer who had seven rotten 
boroughs, three had six, fourteen had four, and dozens had 
one or two each. By assembling thirty or forty of his noble 
friends, therefore, Newcastle had no difficulty in winning a 
block of eighty or a hundred seats, and by dexterous use of 
this block he was able to form a Government. This gave him 
control of the hundred Treasury seats, which doubled the size 
of his block. By this means Newcastle and his friends may well 
have controlled, between 1715 and 1760, perhaps 200 seats at 
each general election; and their control was of course extended 
to the conduct of their Members in divisions: if he did not 
vote as he was told, a Member could be sure of losing his seat 
at the next election. It would be interesting, though it is not 
relevant here, to study the operation of this extraordinary 
political machine; here we can only say that the 75 Knights 
of the Shire were freely elected (as of old) in open County 
Court!; and there were about the same number of town 
Members fairly elected. The remainder reached the Commons 
through beer, fear, bribery or plain cheating. 

Through this wonderful system, the Whig lords controlled 
the House of Commons and the nation for fifty idyllic years. 
Then George III succeeded to the throne, in 1760. He had 
been brought up a Tory; his ideas were almost those of 
Strafford. On becoming King, he made what is perhaps the 
most astonishing decision ever taken by a British monarch; 
he would take over the Whig machine and run it himself. It 
was easy: he merely took charge himself of the hundred 
Treasury seats, and as no other single owner had more than 
nine at the most, he was soon able to maintain Bute and the 
younger Pitt, for example, in office in the teeth both of Lords 
and Commons. 

Once again the Lords had to change their course. During 
the first forty or fifty years of George III’s reign (he went mad 


1 But county elections were so expensive that the sitting Member was 
usually returned unopposed; in several general elections only three or four 
counties went to the polls. 
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about 1810) his control over the Lords through the distri- 
bution of places and pensions was even more complete than 
his control, through the Treasury seats, over the Commons. 
In consequence the Lords found themselves, once again, 
being used by the King as a foil to the Commons. But as 
George III had, on the whole, more control over the Com- 
mons than Charles II or William III, there was a difference 
on this second occasion: in the late eighteenth century the 
Lords were merely—to use an analogy from cricket—a sort 
of long-stop, where in the late seventeenth century they had 
been wicket-keeper. It was only quite rarely that George III 
had to invite the Upper House to stop the ball; Charles II 
had relied on them much more. But in 1783, for example, all 
the King’s efforts to stop the Commons from passing Fox’s 
East India Bill had failed: he therefore circulated a card 
round the Lords, intimating that anyone who voted for it was 
his enemy, and the Bill was voted down. 

The maintenance of such a method of government required 
great diligence and skill, whether King George III or the 
Duke of Newcastle was at the controls of the machine; and 
the Prince Regent, when he succeeded his father, was too 
idle and uninterested in politics to keep it up. One might have 
expected that the machine would have reverted to its former 
owners; but for one reason or another that did not happen; 
the Lords’ control over the Commons was nothing like so 
well organized, or so complete, as before. Individual Lords, 
indeed, still owned seats in the Commons: in 1827 it was 
estimated that Tory Peers had 96, Whig Peers 54. But the 
clock could not be put back; the cry for a reform of the rotten 
boroughs had already been raised before 1800; perhaps the 
long war against France had something to do with it. At any 
rate, what ensued was a pause; the long ministry of Lord 
Liverpool before the Reform Bill saw the Lords supporting the 
repressive measures that were taken to quell the post-war 
disturbances; saw them taking dirty divorce evidence for 
weeks at the bar of the House against the Queen in 1820, on 
the second reading of that most remarkable of all hybrid bills, 
the Queen’s Degradation Bill; saw them fighting Catholic 
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Emancipation with the Duke of Wellington, and finally, like 
him, yielding it reluctantly. In the twenty years from 1810 to 
1830, apart from their innate conservatism, the Lords seem 
not to have played any special part. 

But there was plenty of drama over the Reform Bill, which 
was first sent up from the Commons in 1831. The Bill would 
have abolished most of the rotten boroughs, and deprived the 
Lords of half their political power—that half which they had 
exercised through the Commons—at one blow; and they there- 
fore threw it out on Second Reading. There was a General 
Election; amid great excitement, Earl Grey’s Liberal Govern- 
ment was again returned, and again passed the Bill through 
the Commons. When it arrived in the Lords, the Prime 
Minister with great difficulty—at one stage he resigned for 
five days—prevailed upon the King to promise to create 
enough new Liberal Peers to carry the Bill. This information 
was spread amongst the Lords, and was effective. They 
passed the Bill without further difficulty. 

We now come to our last act—the period from 1832 to 
1911. During that Victorian era, democratic ideas began 
openly to be propagated and to prevail, for the first time since 
the Levellers of 1650; during that time, the proportion of 
Peers in the Cabinet sank from about three-quarters, which it 
had been ever since the days of Charles II, to about a third; 
the power of the land-owners (of whom the Peers were every- 
where the greatest) waned, and that of the businessmen in- 
creased; the vote was given to more and more of the people, 
and the present system of disciplined political parties was 
developed and perfected. There was no longer any question 
of Royal government; power was in the hands of the prepon- 
derant party in the Commons. The numbers of the Lords had 
doubled since the early eighteenth century: there were now 
four hundred in the House. For a body of that size, composed 
of men who still possessed great wealth—incomes, more or less 
tax-free, of £20,000 a year and upwards were normal among 
the Peers—and who still had great positions in society and 
in the State—for such a body, only one course remained open 
if they were not to give up their power. They must model 
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themselves upon the House of Commons, divide themselves 
into Liberals and Conservatives, anc go through the same 
actions, speak the same language and fight the same fights as 
the Commons. This the Lords did. “‘For the first time’’, says 
Greville, an expert in these matters, “there is no party in the 
House of Lords supporting the Crown . . . but all are either 
Whigs or Tories arrayed against each other and battling for 
power’. Attendances during the later nineteenth century 
were huge; two or three hundred Peers sat regularly every day. 
Divisions were numerous, committee stages were long, and 
the number of Bills that were thrown out was very great. On 
the whole, the Lords threw out Liberal Bills that sought to 
make changes in the status of the Church, in Ireland, or in 
English society. Tory Bills of the same sort they accepted— 
most notably Lord Derby’s Reform Bill of 1867, which 
completed the work of the great Bill of 1832. The Lords 
clashed with Gladstone—then Chancellor of the Exchequer— 
in 1860 by throwing out his Paper Duties Repeal Bill—a 
Money Bill. In the next year, Gladstone combined all his 
financial measures into one Bill—hitherto there had been a 
number of small financial bills each year—and so prepared 
the lists for the great struggle of 1909. 

After 1867, the Lords became even more of an immovable 
object to the Liberals, and the Commons an even more 
irresistible force. Radical schemes began about 1880 to be 
ventilated for abolishing or reforming the House. Yet through 
all the violent party strife in which the Lords so disastrously 
involved themselves in the nineteenth century, there runs a 
consistent vein of moderate opinion that the Lords ought 
not to oppose any major measure upon which the people had 
clearly decided in an election; and that the most they should 
do in any case of importance was to impose such delay as 
might be necessary to discover the people’s will. This doctrine 
was, of course, an underlying principle of the Parliament 
Act, 1911, to which we must now turn. 

The programme of the Liberal Government elected in 
1906 was, for those times, radical. The Education Bill of that 
year was very drastically amended by the Lords, and in con- 
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sequence abandoned by the Commons. In the next session, 
a resolution passed the Commons “‘that the power of the other 
House should be so restricted by law as to secure that within 
the limits of a single Parliament the final decision of the Com- 
mons shall prevail”. Various schemes of reform were then 
canvassed; and the Lords threw out the Land Valuation Bill 
in 1907 and again in 1908, and the Licensing Bill in 1908. 
(On this last, it is interesting to note that the King advised 
the Conservative Peers not to reject the Bill.) Finally, in 1909, 
the Lords negatived the Second Reading of the Finance Bill 
by 350 votes to 75, out of distaste for its provisions for taxing 
land values. The Commons promptly voted that this was un- 
constitutional and a breach of their privileges, and Parliament 
was dissolved. The Liberals were again returned, with a very 
small majority; but they had the support of the Labour and 
Irish Members. The Parliament Bill was introduced in the 
Commons in April, 1910, but owing to the death of King 
Edward VII, it was not proceeded with. 

The Government decided: 

(1) That a General Election must be held before they 
could go on with the Bill; and 

(2) That, before the Election, they must obtain a 
promise from the King that, should the Liberals win, he 
would be prepared to create enough new Peers to carry 
the Bill in the Lords. 

Having obtained this promise, the Liberals went to the 
country in November, 1910, and a new House of Commons 
was elected that was almost identical in composition with the 
old. The Parliament Bill was re-introduced, and came up to 
the Lords in May, 1911. Just before it arrived, two Bills had 
been introduced in that House with the aim of settling the 
matter in a less drastic way; but of course they could not come 
to anything; the Commons Bill held the field, and it was upon 
it that the battle had to be fought. The Lords gave it a Second 
Reading, and then watered it down in Committee. It was 
returned to the Commons amended on 24th July, and on that 
day the King told the Opposition leaders of the two Houses 
that he had agreed to his Government’s proposal to create 
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enough new Peers, if necessary, to pass the Bill in its original 
form. 

On 8th August the Commons rejected all the Lords’ Amend- 
ments except two or three of no importance, and on roth 
August the Lords voted not to insist on their amendments by 
131 votes to 114; some three hundred Conservatives abstaining. 

It can, I think, be fairly said that the objects of the Parlia- 
ment Act of 1911 were two, and that it achieved those objects 
efficiently and without making unnecessary alterations to the 
Constitution. The objects were: 

(1) To prevent the Lords from “stopping Supplies” 
and so having the Government at their mercy at any 
time they so desired, and 

(2) To enable the Government, “within the limits of a 
single Parliament”, to carry through the programme on 
which it had been elected. 

It was not, I think, intended to interfere with the Lords’ 
control—such as it was—over the administrative actions of the 
Government, nor over the Government’s “second thoughts”, 
conceived after they had taken office and not referred to the 
people. 

A few lines of summing-up. The House of Lords is, in the 
law of the Constitution, the residuary legatee of that King’s 
Court which was set up by William the Conqueror. In fact, 
it has been from Henry VIII’s time mainly a part of Parlia- 
ment; and, as such, it has tried over the past four-and-a-half 
centuries to obstruct, control, compete with, supplement, or 
merely stand out of the way of, the other elements in Parlia- 
ment—the Commons, the King and his Government. The 
story of these activities has been told in this article in a very 
simplified, black-and-white sort of way; but without some 
knowledge of the past it is impossible, in British political 
matters, to understand the present. 
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THE QUEEN IN PARLIAMENT 
by the Hon. Sir Abert Napier, K.C.B., Q.C. 


HE Opening of Parliament, the giving of the Royal 

Assent to Acts or Measures, and Prorogation are cere- 

monies which take place in a Chamber in the Palace of 
Westminster commonly called ‘‘the House of Lords”, and an 
account of that House would hardly be complete without some 
reference to them; but they do not concern the Lords alone. 
They are royal ceremonies, for the Queen is present either in 
person or by Commissioners appointed by Her Majesty 
expressly for the purpose of the ceremony; and the Chamber is 
something more than a House of Lords. It is primarily the 
place where the Queen, the Lords and the Commons “in 
Parliament assemble’’. 

For the first of these ceremonies, “‘the Opening of Parlia- 
ment” is as useful a term as could well be found to denote what 
is meant, but it is an opening ceremony of a very unusual kind. 
Its significance appears most clearly at the opening of a new 
Parliament, that is to say, the opening of the first Parlia- 
mentary Session after a Dissolution. 

When the Queen comes to open a new Parliament, she 
will come into a Royal Palace, that is to say, into a place where 
she has more right to be than anyone else. The new Parliament 
will have been created by her and her servants out of the 
void which followed the Dissolution of the old Parliament, 
and those present at the ceremony will all be there either as her 
servants or else by her invitation or command. The Lords 
Spiritual and Temporal will be there because each has received 
a Writ of Summons, the Judges because each has received a 
Writ of Attendance, the Commons because Black Rod has 
told them that the Queen wishes them to come, the Peeresses 
and Ambassadors because they have been invited by the Lord 
Great Chamberlain on the Queen’s behalf. These will all be 
assisting at a ceremony which is in fact the last stage of the 
process of creating a new Parliament. 

E 
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The whole process is described in greater detail below. It 
will be seen that in form it has its roots in the distant past, but 
it is not a mere archaic survival. It presents a striking illustra- 
tion of how the government works today in our unwritten con- 
stitution, and it achieves something which there is a practical 
reason for getting done. 

That the power of the legislature should be intermittent is 
necessary; for if the representative character of Parliament is 
to be kept up to date, there must be from time to time an 
opportunity for a General Election, and during those times the 
power of Parliament is necessarily in suspense. On the other 
hand the Executive Government is continuous, and it naturally 
falls to the Executive to bring the new Parliament into being. 
The non-existence of Parliament does not mean that the power 
of the Executive is arbitrary. The Executive is bound by law 
and its actions can be challenged in the Courts or criticized 
in Parliament when there is one. Nor will that day be long 
delayed, for the rules for holding Elections are laid down in 
detail by Act of Parliament and the time which they take is cut 
down to a few weeks. 

What is the Executive Government in Britain? In Parlia- 
ment, when there is one, Cabinet Ministers assume respon- 
sibility for all the acts done by or on behalf of the Sovereign, and 
it is assumed that in matters of public importance, whether 
there is a Parliament in existence or not, the Sovereign will have 
acted on the advice of Ministers. This, however, is only an 
unwritten convention. In law the Queen, as Head of the Govern- 
ment, has full executive power, a power which in law is some- 
times exercised “‘in Council’, that is, the Privy Council. In State 
documents reference is sometimes made to the advice given by 
the Privy Council, but nothing need be said, and generally 
nothing is said, about any advice which individual Ministers or 
the Cabinet collectively may have submitted before the Council 
is summoned or when the Council is not concerned at all. Ac- 
cordingly, the formal acts of the Queen in dissolving one Parlia- 
ment and calling another are expressed in language appropriate 
to a Monarch who can require and obtain implicit obedience 
from all her subjects whether they are in her service or not. 
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To illustrate this it would be convenient to look at what 
happened on a particular occasion, for instance in the Spring 
of 1950. 

On the 3rd February, 1950, King George VI held a 
Council at which he signed two Proclamations and approved 
an Order. By one Proclamation he dissolved Parliament. By 
the two Proclamations and the Order in Council, he took the 
first steps for creating a new Parliament. By the Order he 
commanded the Lord Chancellor “‘to cause Writs to be issued 
for the calling of a new Parliament to meet at the City of 
Westminster on Wednesday the first day of March’. By the 
second Proclamation he commanded the Peers of Scotland to 
meet in the Palace of Holyrood House on 21st February to 
choose the sixteen Scottish Representative Peers to sit and vote 
in the House of Peers in the ensuing Parliament, and command- 
ing the Lord Clerk Register to certify the names of those 
elected and to return the certificate to the Chancery. 

The Lord Chancellor, in obedience to the Order in Council, 
instructed the Clerk of the Crown in Chancery to issue on 
behalf of the King a Writ of Summons to Parliament addressed 
by name to every Lord who was entitled to receive one, and to 
issue an Election Writ to the Sheriff or other Returning Officer 
of every Parliamentary Constituency. The Writ of Summons 
commanded the Lord to be personally present with the King 
in the City of Westminster on Wednesday 1st March, and 
there to treat and give his counsel “‘upon certain arduous and 
urgent affairs” concerning the King, the State, and defence of 
the United Kingdom and the Church. The Election Writ 
required the Returning Officer to cause an election to be made 
according to law, and to certify to the King in his Chancery 
the name of the Member so elected. On receipt of the returned 
Writs, the Clerk of the Crown in Chancery on behalf of the 
King handed to the Deputy Clerk of the Parliaments (a per- 
manent officer appointed, like the Clerk of the Parliaments, by 
Letters Patent, and commonly called the Clerk of the House of 
Commons) a Book containing the names of the Members elected. 

The King then issued, by the advice of the Privy Council, 
a Commission conferring on the Lord Chancellor and other 
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Lords of the Privy Council or any three or more of them, full 
power in his name (1) “to begin and hold” the Parliament 
which he had ordered to be holden, (2) to “open and declare 
the causes of holding the same”, (3) to “proceed upon” the 
arduous and urgent affairs mentioned in the Writ, and (4) “if 
necessary to continue, adjourn and prorogue the said Parlia- 
ment”’. 

On 1st March the Lord Chancellor and the four Lords who 
were to act with him as Commissioners took their seat on the 
Lords Commissioners’ form just in front of the Throne, wearing 
their robes, the Lord Chancellor in black and gold with a full- 
bottomed wig and the others in scarlet. The Gentleman Usher 
of the Black Rod, the Clerk of the Parliaments and his assist- 
ants, and the Door Keepers were present, all being permanent 
officers attending in the ordinary course of their duties. Any 
Lord of Parliament who wished to attend sat in the House with 
his Writ of Summons in his hand. The Lord Chancellor told 
Black Rod to “Let the Commons know that the Lords Com- 
missioners desire their immediate attendance in this House to 
hear the Commission read’”’. Black Rod bowed, retired back- 
wards to the table, bowed again, walked to the Bar, bowed 
again and went out to take his message to the Commons. After 
a few minutes Black Rod returned with the Clerk of the House 
of Commons and the Serjeant-at-Arms appointed to serve the 
Commons and with many Members of the Commons. Black 
Rod and the Commons Clerk and Serjeant-at-Arms bowed at 
the door of the House, then advanced a few steps, bowed again, 
then advanced to the Bar and bowed a third time. At each bow 
the Lords Commissioners raised their hats. Then the Lord 
Chancellor said, ‘‘My Lords and Members of the House of 
Commons, we are commanded by His Majesty to let you know 
that, it not being convenient for him to be present here this 
day in his Royal person, he hath thought fit, by Letters Patent 
under the Great Seal, to empower His Royal Highness The 
Duke of Gloucester and several Lords therein named to do all 
things in His Majesty’s name which are to be done on His 
Majesty’s part in this Parliament as by the Letters Patent will 
more fully appear”’. 
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Then the “Reading Clerk” at the table read the Letters 
Patent (the Commission), and the Lord Chancellor then said: 


My Lords and Members of the House of Commons, 
we have it in command from His Majesty to let you know 
that, as soon as the Members of both Houses shall be 
sworn, the causes of His Majesty calling this Parliament 
will be declared to you, and, it being necessary a Speaker 
of the House of Commons should be first chosen, it is 
His Majesty’s pleasure that you, Members of the House of 
Commons, retire to the place where you are to sit, and 
there proceed to the choice of some proper person to be 
your Speaker, and that you present such person whom 
you shall so choose here tomorrow at a quarter to three 
o’clock for His Majesty’s approbation. - 


Then Black Rod and the Serjeant-at-Arms bowed, retired a 
few steps backwards and bowed again, retired a few more steps 
and bowed a third time. At each bow the Lords Commissioners 
raised their hats. 

The royal ceremony was then over for the day. The Lord 
Chancellor went out, changed his robe for his black gown, 
went into the House again and stood at the Woolsack while a 
Bishop read Prayers. Before any Lord can sit and vote in 
the new Parliament, he is required to take the Oath of 
Allegiance. Accordingly after Prayers the Lord Chancellor 
took the Oath and then took his seat on the Woolsack. The 
Clerk of the Crown then delivered to the Clerk of the Parlia- 
ments his certificate showing the names of the sixteen Repre- 
sentative Peers of Scotland. After that a number of Lords 
took the Oath, and three newly-created Lords were intro- 
duced. 

On the next day, the Thursday, the procedure was the 
same as on the previous day down to the time when Black 
Rod summoned the Commons. When the Commons came, 
the Speaker Elect came with them in his robes and stood at 
the Bar of the House of Lords in the middle. There followed a 
dialogue between the Speaker and the Lord Chancellor which 
has become traditional. The Speaker announced his election 
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and the Lord Chancellor assured him that the King approved 
him as Speaker. The Speaker then claimed certain privileges 
and the Lord Chancellor assured him that the King con- 
firmed the privileges which he claimed. 

During the rest of the day, more Lords were introduced 
and more Lords took the Oath of Allegiance. 

On Friday, 3rd March, the Lords Commissioners sat 
again and summoned the Commons. On this day, as on every 
sitting day during the previous Session, the Lords had been 
sitting in the King’s Robing Room. The room usually assigned 
to the Commons had been destroyed by a bomb, and the 
Commons had been sitting in the room formerly used by the 
House of Lords. On this occasion the Lord Chancellor said: 


My Lords and Members of the House of Commons, 
We have it further in command from His Majesty to 
acquaint you that the causes of His Majesty’s calling this 
Parliament will be declared to you on Monday the 6th 
day of this instant March, in the Chamber assigned to the 
House of Commons as their temporary place of sitting, 
and not in the present Parliament Chamber, and that, for 
this purpose, His Majesty has directed that the Chamber 
assigned to the House of Commons as their temporary place 
of sitting be made ready for the House of Peers and St. 
Stephen’s Hall for the House of Commons. And we have it 
further in command from His Majesty to declare that it is 
His Majesty’s pleasure that as soon as may be after the 
causes of the calling of this Parliament have been declared, 
the Chamber assigned to the House of Commons as their 
temporary place of sitting be again made ready for the 
House of Commons, for the better and more convenient 
transacting of their business, and that His Majesty has been 
pleased to give directions accordingly. 


This is an example of the exercise of the discretion of the 
King as Head of the Executive Government. The King was free 
to choose any part of his Palace as the place where the Lords 
should sit and any other part as the place where the Commons 
should sit. Historically the House of Lords has grown, perhaps 
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out of the Witenagemot, more certainly out of the Magnum Concil- 
ium or Great Council of the King, and it is more accurate to re- 
gard the Lords as coming to the King’s Council Chamber than 
to regard the King as coming to the House of Lords. In March, 
1950, there were practical reasons why the King should not 
come in state to open Parliament in the Robing Room although 
it had been temporarily equipped with a Throne. In the exercise 
of his executive discretion the King decided to turn the 
Commons out of their temporary Chamber for one day, 
Monday, 6th March, 1950, and convert that Chamber into 
the room where he wished the Lords and Commons to meet 
him, whether it be regarded as a Great Council Chamber, a 
Parliament Chamber, or a House of Lords. Indeed so much 
is the accommodation of the legislature a matter within the 
discretion of the Executive Government that, when the for- 
tunes of war made it desirable, Parliament was moved to 
Church House which is not a Royal Palace at all, and could 
only be made available by executive arrangements made by 
Ministers on behalf of the King. The rest of Friday, 3rd March, 
was taken up with various Lords taking the Oath. 

By Monday, 6th March, the preliminaries being over, the 
time had come when the “causes of His Majesty calling this 
Parliament” could properly be made known, as promised by 
the Lords Commissioners on the previous Wednesday and 
Friday. The King came in state to his Palace of Westminster, 
put on his crown in his Robing Room, went in procession 
through the Royal Gallery with the Queen, the high Officers 
of State, the Heralds and others in his retinue, and entered 
the Parliament Chamber. The Peers and Judges in their robes 
and the Peeresses and the Ambassadors had already taken 
their seats. They rose when the King entered and when he had 
taken his seat upon the Throne he said, “‘“My Lords, pray be 
seated”’. 

From this point onwards the Journal of the House of 
Lords treats the occasion as an ordinary sitting of the House 
of Lords except that it is a day on which the King happens 
to be present. The Journal entry regularly begins with 
a list (in Latin) of the Lords Spiritual and Temporal who are 
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present. In the entry for 6th March the list was headed with 
the word “Rex”. The entry continues “His Majesty, being 
seated on the Throne, adorned with His Crown and Regal 
Ornaments, and attended by His Officers of State (the Lords 
being in their robes) commanded the Gentleman Usher of the 
Black Rod, through the Lord Great Chamberlain, to let the 
Commons know, ‘It is His Majesty’s pleasure they attend Him 
immediately in this House’. Who being come, with their 
Speaker; His Majesty was pleased to speak as follows:” Then 
the King’s Speech is set out at length. In fact the King read it 
from a print which he had signed when he approved it in 
Council. The Speech contained a report to the Lords and 
Commons on the “arduous and urgent affairs” referred to in 
the Writ of Summons and laid before them in general terms a 
plan for dealing with them by legislation. The policy con- 
tained in the Speech was assumed by all to be the policy of the 
Cabinet and the wording to be the wording approved by the 
Cabinet, but the Speech was expressed in language appro- 
priate to a reigning Sovereign who expects the co-operation 
of the two Houses. 

It ended, “I pray that the blessing of Almighty God may 
rest upon your counsels”. The Journal entry continues: ““Then 
His Majesty was pleased to retire. And the Commons with- 
drew. The House was adjourned during pleasure. The House 
was resumed.” 

From then onwards the Lords and Commons deliberated 
separately in the rooms assigned to them respectively until the 
time had come when the two Houses had agreed upon an Act 
of Parliament to which the King was ready to assent. This 
first happened on 3oth March, 1950. 

The ceremony for giving the Royal Assent can now be 
described in a few words. It is about a century since the 
ceremony took place in the presence of the Sovereign. It has 
become the custom for the Sovereign to appoint Lords Com- 
missioners as for the Opening of Parliament, except that 
usually only three Commissioners actually sit instead of five. 
On goth March, 1950, when the Commons had arrived, the 
Lord Chancellor said: 
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My Lords and Members of the House of Commons, 
His Majesty, not thinking fit to be personally present here 
at this time has been pleased to cause a Commission to be 
issued under the Great Seal, and thereby given His Royal 
Assent to an Act which has been agreed upon by both 
Houses of Parliament, the title whereof is particularly 
mentioned; and by the said Commission has commanded 
us to declare and notify His Royal Assent to the said Act 
in the presence of you the Lords and Commons assembled 
for that purpose: Which Commission you will now hear 
read. 


Then the Commission was read by the Reading Clerk. The 
Commission said in effect that the King had assented to an 
Act the short title of which was set forth in the schedule, and 
empowered certain Counsellors by name or any three or more 
of them to declare the Royal Assent in the presence of the 
Lords and Commons, and the Clerk of the Parliaments to 
endorse it and to enrol the Commission and the Act, and that 
henceforth the Act should be put in due execution. Then the 
Lord Chancellor said, “In obedience to His Majesty’s com- 
mands, and by virtue of the Commission which has been now 
read, we do declare and notify to you, the Lords Spiritual and 
Temporal, and Commons, in Parliament assembled, that His 
Majesty hath given His Royal Assent to the Act in the schedule 
to the Commission mentioned; and the Clerks are required 
to pass the same in the usual form and words”. The Clerk of 
the Crown then read the short title set out in the schedule to 
the Commission, namely the Consolidated Fund Act, and the 
Clerk of the Parliaments pronounced the Royal Assent to it 
by saying ‘‘Le Roy remercie ses bons sujets, accepte leur benevolence 
et ainsi le veult’’. (If it had not been a “‘Supply Bill” the words 
would have been “‘Le Roy le veult””). The Royal Assent was given 
again from time to time during the remainder of that Session. 

The Session was brought to an end by Prorogation. For this 
the King approved the following Order in Council dated 25th 
October: “It is this day ordered by His Majesty in Council 
that the Parliament be prorogued from Thursday the 26th day 
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of October 1950, to Tuesday the 31st day of October 1950, and 
that the Lord High Chancellor of Great Britain do cause a 
Commission to be prepared and issued in the usual manner for 
proroguing the Parliament accordingly.” The Commission 
follows the general form of the Commissions for Opening 
Parliament and giving the Royal Assent. The Commission 
recited that “WHEREAS We did lately for divers difficult 
and pressing affairs concerning Us the State and defence of 
Our United Kingdom and the Church ordain this Our present 
Parliament to begin and be holden at Our City of Westminster 
the first day of March in the fourteenth year of Our reign” and 
continued “KNOW YE that for certain pressing causes and 
considerations Us especially moving We have thought fit to 
prorogue Our said Parliament” and gave the Commissioners 
power in the King’s name to “prorogue and continue Our 
Present Parliament at Our City of Westminster aforesaid from 
Thursday the 26th day of October instant until and unto 
Tuesday the 31st day of October instant”’. 

On the same day the Commissioners took their seats and 
Black Rod summoned the Commons. The Lord Chancellor 
then said, ““My Lords and Members of the House of Commons, 
we are commanded to deliver to you His Majesty’s Speech in 
His Majesty’s own words”. He then read the Speech which 
consisted as usual of a summing up of the activities of Parlia- 
ment during the Session. Then the Commission was read and 
the Lord Chancellor said ““My Lords and Members of the 
House of Commons, By virtue of His Majesty’s Commission 
under the Great Seal to us and other Lords directed, and now 
read, we do, in His Majesty’s name, and in obedience to His 
commands, prorogue this Parliament to Tuesday the 31st day 
of this instant October, to be then here holden; and this 
Parliament is accordingly prorogued to Tuesday the 31st day 
of this instant October”’. 

On 31st October, 1950, Parliament was opened by the 
King in person by a ceremony similar to that of the previous 
March except for omitting the election of a Speaker and the 
other preliminaries peculiar to the opening ofa new Parliament. 

In the autumn of 1951 it was decided that the Parliament 
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elected in 1950 should be dissolved. It is not the custom to 
dissolve Parliament while it is in session, and accordingly it was 
prorogued on 4th October and dissolved on the next day, and 
a new Parliament was called for Wednesday 31st October. On 
that day, the new Lord Chancellor—for there had been a 
change of Government—took his seat with four others on the 
Commissioners’ form. The ceremonial proceeded as in March, 
1950, but when the preliminaries were over, the Commissioners, 
under the authority given by the Commission itself, continued 
to act for the King on Tuesday, 6th November, 1951, and the 
Lord Chancellor read the King’s Speech from the Com- 
missioners’ form, beginning “It is a matter of sincere regret 
to me that I cannot address you in person on this Opening of a 
new Parliament”. 

Such are the occasions, the only occasions, when the Lords 
Spiritual and Temporal and the Commons are in the true 
sense “in Parliament assembled’”’. 
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THE COMPOSITION OF THE 
HOUSE OF LORDS 
by C. F. L. St. Georce, C.B.E. 


HE House of Lords was originally a single organ of 
Government, an assembly of the nation known as the 


magnum concilium, “the King’s Great Council in Parlia- 
ment’’, composed of tenants who held lands from the Crown 
and were liable to render service to the King. As this service 
was largely military, those who were the holders of large 
estates, such as the Barons, the Bishops, Abbots, and other 
ecclesiastical persons, who after the Norman conquest were 
charged with the same military obligations as laymen, were in 
the best position to provide the armed forces that were required 
and also to give the most expert advice. 

No Baron had any inherent right to a Writ of Summons to 
Parliament, as we find that Barons summoned to one Parlia- 
ment were not summoned to another Parliament, and their 
heirs were sometimes summoned and sometimes not; which 
would appear to be inconsistent with a later theory, now 
acknowledged to be a legal fiction, that a single summons to 
Parliament followed by a sitting in Parliament gave a peerage 
inheritable by heirs general in perpetuity. 

Later on we find that these Barons, who in the reign of 
Henry II had claimed only to be the King’s natural councillors, 
gradually began to assert their claims to a seat in Parliament 
as a right and as an essential part of their dignity, which led up 
to the creation of Barons by Writ in the reign of Henry III. 
Baronies by Writ were inheritable by heirs male or female, but 
if a Baron died without male issue and with more than one 
daughter, the Barony, according to modern doctrine, fell into 
abeyance among them. 

The practice of creating Peers by Writ of Summons has 
long been discontinued, but Writs of Summons may be issued 
to the eldest sons of Dukes, Marquesses, and Earls in their 
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fathers’ Baronies. Such a Writ of Summons does not create 
a new Barony, the honour being still descendable according to 
the original limitation. 

In the reign of Edward I, 140 persons were summoned to 
the Parliament which met on 13th November, 1295. This 
number included g Earls, 41 Barons, 2 Archbishops, 18 Bishops, 
67 Abbots, the Prior of the Hospital of St. John of Jerusalem, 
the Master of the Order of Sempringham, and the Master of 
the Knights of the Temple. The Bishops, Abbots and other 
ecclesiastical persons considerably outnumbered the Temporal 
Peers. Civil wars and the sparing creations of the reigns 
immediately following that of Richard II caused numbers to 
remain at a consistently low level. The first English Duke, 
Edward the Black Prince, Duke of Cornwall, was created in 
1337. The first English Marquess was created in 1385, the first 
English Viscount in 1440. 

An important change in the constitution of the House took 
place when the Monasteries were suppressed by Henry VIII in 
1539. The Lords Spiritual were reduced to Archbishops and 
Bishops, and even after the creation of a few Sees out of the 
spoil of the Monasteries, the Lords Temporal outnumbered the 
Lords Spiritual in the proportion of about two to one, thus 
reversing the previous state of affairs. At this time an Act was 
passed to regulate the placing of the Lords in the House. 

As the result of the Union of England with Scotland in 
1707, sixteen Lords Temporal but no Lords Spiritual were 
added to the House of Lords, as the established Church of 
Scotland was Presbyterian and therefore without Bishops. 
These sixteen Scottish Peers were to be elected not as perpetual 
representatives or as representatives for life, but only for the 
particular Parliament for which the Proclamation was issued 
directing them to be summoned. All the other Peers of 
Scotland, about 165 (the greater number of them not being 
also Peers of England), remained Peers without seats in the 
House of Lords when their sixteen representatives had been 
elected. It was enacted that when any Parliament of Great 
Britain was to be summoned, a Proclamation was to be issued 
under the Great Seal commanding all the Peers of Scotland 
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to meet and elect their representatives. No power was given as 
regards the extinction of old or the creation of new peerages of 
Scotland, and no power to become members of the House 
of Commons of Great Britain, thus differing from the Union of 
England with Ireland. 

The Union with Ireland, which took place in 1800, had 
the effect of adding twenty-eight Lords Temporal and four 
Lords Spiritual to the House of Lords; the established 
Church of Ireland being Episcopal, the latter addition was only 
destined to last until 1869 when an Act was passed disestablish- 
ing the Church of Ireland, in which it was expressly provided 
that no Archbishop or Bishop of the Church of Ireland should, 
in that capacity, be summoned or qualified to sit in the House 
of Lords. 

With regard to the Lords Temporal, it was provided that 
the twenty-eight Representative Peers should be elected by the 
Temporal Peers of Ireland for life. All peerages both of Great 
Britain and Ireland were in other respects to be considered 
peerages of the United Kingdom. Special provisions were made 
with regard to the number of peerages of Ireland which were 
to continue in existence, and a Peer of Ireland might, unless he 
was an Irish Representative Peer, be elected and serve as a 
Member of the House of Commons of the United Kingdom, as 
a Member for any county, city or borough of Great Britain, but 
not of Ireland; but as long as he continued to be a Member of 
the House of Commons he was not entitled to the privilege of 
peerage or capable of being elected one of the Representative 
Peers for Ireland. 

In 1870 a Bill was introduced with the proposal that 
Representative Peers for Ireland should be not less than 
twenty-eight and not more than thirty. After second reading, 
an amendment was carried to the effect that the subject should 
be referred to a Select Committee. The Committee was 
appointed and a Report received, but no further action taken. 

Under the Government of Ireland Act, 1920, as amended 
by the Irish Free State (Consequential Provisions) Act, 1922, 
a separate Parliament and Executive Government were 
established for Northern Ireland, and the Office of Clerk of the 
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Hanaper, who held the elections of Representative Peers for 
Ireland, was abolished; in consequence no elections can now 
take place to fill vacancies. It is still possible for any person 
claiming to succeed by inheritance to an Irish Peerage to 
present a Petition to the House of Lords, which is referred to 
the Lord Chancellor to consider and report thereupon to the 
House. The Lord Chancellor then considers the Petition, and if 
he is satisfied with the evidence produced by the petitioner, 
reports to the House that the petitioner has established his 
succession to the peerage and his right to vote at any elections of 
Representative Peers for Ireland which may be held in future. 

Representative Peers for Ireland who were sitting in 1922 
continue to do so, but their number is now reduced to five, 
and on the death of these survivors, no further representation 
will be possible. 

By 1806 the number of Lords Spiritual and Temporal of the 
United Kingdom had increased to 351. Later creations have 
more than doubled this figure, no less then 433 peerages being 
created between 1880 and 1920. 

With the object of making clear the present composition of 
the House of Lords, two tables have been compiled, and these 
will be found in the Appendix on page 67 at the end of this 
article. 

The figures in the tables are based on the Roll of the Lords 
prepared by Garter King of Arms, a copy of which, inscribed 
on parchment, is laid by him on the Table of the House at the 
beginning of every new Session. It was first laid on 4th 
February, 1621. A Roll similar in essentials, but including the 
Lords Spiritual, is prepared by the Clerk of the Parliaments, 
laid upon the Table of the House at the same time, and 
ordered to be printed. The first order for printing the Roll 
was made on 5th April, 1827. 

An explanatory note at the beginning of the Roll prepared 
by the Clerk of the Parliaments states that an asterisk after the 
name of a Lord indicates that he has not yet applied for a Writ 
of Summons, and that the actual number of Lords Spiritual 
and Temporal is less than the total enumerated in the Roll, as 

1 Published by H.M. Stationery Office, price 1s. 3d. 
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those holding certain offices have an additional precedence. 
For example, Viscount Woolton is No. 8 in the Roll as Lord 
President of the Council and, since his advancement from 
Baron to Viscount, No. 305 at the end of the Viscounts. The 
Lord Chancellor is in no less than three places in the Roll: 
No. 6, as Lord Chancellor; No. 770, as Lord Simonds, a Life 
Peer (created when appointed a Lord of Appeal in Ordinary) ; 
and No. 862, as Lord Simonds, an hereditary Peer.} 

Lords in the possession of higher Scottish or Irish peerages 
as well as United Kingdom peerages take their place in the Roll 
in accordance with the latter; the higher Scottish or Irish 
peerages are indicated by being placed in brackets. Attached 
to the Roll prepared by the Clerk of the Parliaments is an 
alphabetical list of Lords, giving the number of each in the 
Roll, in order that their precedence can be readily ascertained; 
also a list of Lords usually addressed by their higher titles as 
Peers of Scotland and Ireland showing the titles of their peer- 
ages of United Kingdom creation. 

When the House rose for the Summer Recess on gist July, 
1953, the composition of the House of Lords was as follows: 
4 Royal Dukes, of which the Duke of Cornwall, four years old, 
became the first on the Accession of Elizabeth II—but his 
father, the Duke of Edinburgh, remains number 30 in 
order of rank; 21 Dukes; 27 Marquesses; 147 Earls; 101 
Viscounts; 26 Lords Spiritual, of which the Archbishops of 
Canterbury and York, and the Bishops of London, Durham and 
Winchester have permanent seats in the House, while the re- 
maining Bishops wait their turn for a Writ of Summons accord- 
ing to their seniority; and 537 Barons, making a total of 863. 

Of the total number of Lords of Parliament enumerated 
above, 27 are Minors, and therefore cannot sit or vote until 
they are twenty-one years old, when they can apply for a 
Writ of Summons. 

In Table 2 of the Appendix the total number of Peers with 
hereditary Peerages of United Kingdom creation is given as 
808, including 24 Minors. 179 are the first of their creations, 
and 629 are the subsequent holders of their titles. A number 

2 Roll of the Lords ordered to be printed 12th November, 1952. 
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of Peers are in both categories: three eldest sons of Peers 
called to the House in their fathers’ Baronies, and succeeding 
to their fathers’ senior titles on their decease, namely, the 
Marquess of Salisbury (as Lord Cecil), the Earl of Ancaster 
(as Lord Willoughby de Eresby), and the Earl of Selborne 
(as Lord Selborne); and the eldest son of a Peer created a 
Peer in his father’s lifetime, also succeeding to his father’s 
senior title on his death, namely, Viscount Halifax (as Lord 
Irwin), later advanced in the Peerage as the Earl of Halifax. 

There have been instances of promotions in the Peerage 
for life only and of the creation of Peers for life with remainders 
over to other persons and their heirs, but these are not true 
instances of Life Peerages, although the first holder enjoyed 
the peerage for his life.2 The subject was brought into promi- 
nence in 1856 when Queen Victoria was advised to create 
Sir James Parke, formerly one of the Barons of the Exchequer, 
Baron Wensleydale, “for and during the term of his natural 
life’, in order to strengthen the House in its Judicial capacity. 
The Committee for Privileges, after examining precedents, 
reported “that neither the said Letters Patent, nor the said 
Letters Patent with the usual Writ of Summons issued in 
pursuance thereof, can enable the grantee therein named to 
sit and vote in Parliament”. The House agreed with this 
opinion, and Lord Wensleydale was shortly afterwards created 
an hereditary Peer. 

It was not until 1876 that provision was made by statute 
for the constitution of four Lords of Appeal in Ordinary. 
Their number was increased to six in 1913, to seven in 1929 
and to nine in 1947. Lords of Appeal in Ordinary have the 
rank of a Baron, and are entitled to a Writ of Summons for life, 
but their dignity does not descend to their heirs. 

Of the present number of Lords of Appeal in Ordinary, 
eight are Life Peers, and one, Lord Oaksey, appointed 
15th April, 1947, is an hereditary Peer of first creation. Four 
former Lords of Appeal in Ordinary are Life Peers. 


1 The Hon. Walter Runciman was created the 1st Viscount Runciman 
during the lifetime of his father, the 1st Baron Runciman, and was 
introduced on 23rd June, 1937. 

2 Pike’s Constitutional History of the House of Lords, pp. 370-375- 


F 











66 PARLIAMENTARY AFFAIRS 


Since the Lords of Appeal in Ordinary were made Life 
Peers, there have been no changes in the principles which 
govern the composition of the House of Lords, as none of the 
projects which have been made for its reform have been 
proceeded with. 

As Peeresses in their own right do not receive Writs of 
Summons, and therefore are not entitled to a seat in the House 
of Lords, they do not at present affect its composition, although 
the question of women Peers has been debated on a number of 
occasions. In the past there have been a number of instances 
of the creation of Peeresses, but for life only and without any 
seat in the House.! At present there are 25 Peereses in their 
own right. Of this number 7 are of Scottish creation, and their 
heirs, if of the male sex, would not be entitled to Writs of 
Summons unless elected as Representative Peers for Scotland, 
The remaining 18 are of United Kingdom creation. Of these 
two will become extinct, as Countess Roberts and Viscountess 
Rhondda have no heirs; four will fall into abeyance, namely, 
Berkeley, Berners, De Ros, and Furnivall; two will pass to 
their daughters or other heiress, namely, Darcy de Knayth 
and Lucas. The descent of the latter Barony is governed by a 
special remainder in the Patent of 7th May, 1663, and is said 
to be the only one in which the succession to an English 
Barony falling to co-heirs is defined in order to prevent it from 
falling into abeyance. The heirs of the remaining ten, including 
Captain the Hon. R. O. FitzRoy, R.N., heir of Viscountess 
Daventry, widow of the late Right Hon. E. A. FitzRoy, M.P. 
for Daventry and Speaker of the House of Commons, 1928-43, 
and Lord Carnegie, heir of H.R.H. Princess Arthur of 
Connaught, Duchess of Fife, and of the present Earl of 
Southesk, a Scottish Peer who sits as Lord Balinhard, will 
receive Writs of Summons. 

It may be of interest to record that 123 Lords are Privy 
Councillors. Two of this number are Privy Councillors of 
Great Britain and of Northern Ireland; one was a Privy 
Councillor of Ireland before the creation of the Irish Free 
State in 1928; two are Privy Councillors of Northern Ireland; 
1 Pike’s Constitutional History of the House of Lords, p. 372. 
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and one a Privy Councillor of Great Britain and of Canada, 
namely, Earl Alexander of Tunis. H.R.H. the Duke of 
Windsor ceased to be a Privy Councillor on his accession to 
the Throne on 20th January, 1936. 

The House of Lords has been, and continues to be, re- 
cruited from every walk of life. It comprises in its ranks not 
only those who have succeeded by virtue of hereditary right, 
but also men raised to the peerage for the eminence of their 
achievement in every form of public service. 





APPENDIX 
COMPOSITION OF THE HOUSE OF LORDS, 31ST JULY, 1953 
TABLE 1 

Royal Dukes .. va ns we “% ai oe a 4 
Dukes .. ai = ae is aa es te i 21 
Marquesses_.. 27 
Earls (including 9 Representative Peers for Scotland, and | 3 Repre- 

sentative Peers for Ireland) 147 
Viscounts (including 1 Representative Peer for Scotland, and 1 

Representative Peer for Ireland) . Pe “rs ae os | WOE 
Lords Spiritual . 26 


Barons (including 6 Representative Peers for Scotland, and 12 Life 
Peers, i.e., Lords of Appeal in Ordinary, present or former, who 
have not been created hereditary Peers of the United Kingdom) 537 


Tora., including Minor Peers (under 21 years of aBe, and there- —— 
fore not eligible for Writs of Summons) aa , 















TABLE 2 
Lords with hereditary United Kingdom peerages who are the 
first of their creations, including 16 Lords who have been 


advanced to a higher rank in the Peerage 179 
Lords with hereditary United Kingdom peerages, ‘not the 
first of their creations, including 24 Minors - “a 629 i 
Representative Peersfor Scotland .. eA ‘is ~~ 16 : 
Representative PeersforIreland .. ie oe “ 5 


Lords of Appeal in Ordinary: 
Present (8 Life Peers, and 1 hereditary Peer of first 
creation (Lord Oaksey)) snes 3 a 

Former (4 Life Peers) . 


lpo 
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LEGISLATIVE AND DELIBERATIVE 
FUNCTIONS 


by THE Rt. Hon. Lorp Petuick-LAwRENCE 


O one is likely to understand the working of the 
British Constitution who has not at least some know- 


ledge of the psychology of the British people. 
Distrustful of dialectical logic, they are always ready to learn 
from the logic of events. The supreme test which they apply to 
all human institutions is not whether they look fine on paper 
but whether in fact they are able to deliver the goods. When 
an institution ceases to function satisfactorily, they do not take 
it to pieces or substitute a brand new one in its place; they 
tinker with the old one and adapt it so that it may fulfil its 
purpose correctly. 

There is no field of activity of which this is more true than 
that of the unwritten British Constitution, whether one is 
thinking more particularly of the monarchy, the House of 
Lords or the House of Commons. Coming into being in a 
remote past, they have evolved like a living organism, adapting 
themselves to changing conditions day by day, year by year, 
and century by century. The hammer-blows of iconoclasts 
have not shattered them, but they have yielded after some 
resistance to the necessity of reasonable reform. It was a Cecil 
who once wisely said: “The British Constitution is stuck full 
of the thin ends of wedges which the good sense of the com- 
munity has never driven home”. 

Elsewhere in this symposium is told the story of the 
development down the centurics of the powers of the House of 
Lords, and of their more recent curtailment by the Parlia- 
ment Acts. It is sufficient here to recall that today the House 
of Lords has no power of veto or amendment of Money Bills, 
and only a suspensory veto for one year of other Bills. With 
these reservations every Bill before it can obtain the Royal 
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Assent must pass through all its stages in both Houses. Most 
Bills originate in the House of Commons but quite a number 
start their life in the Upper House. 

Theoretically the procedure with all public Bills is the 
same in both Houses—introduction, first reading, second 
reading, consideration and amendment in committee, further 
consideration on report of amendments, and third reading; 
but in the Lords a final motion is moved “‘that this Bill do now 
pass” and in consequence amendments can be made on third 
reading, which is not the case in the Commons. Practically, 
however, the nature of the discussion in the two Houses is 
widely different. M.P.s, being representatives of their consti- 
tuents, are wont to elaborate the arguments at considerable 
length and in the words of the trite phrase “‘to leave no stone 
unturned and no avenue unexplored”. Peers on the other 
hand, having no constituents to impress and aware that most 
of the House are already seized of the main arguments for and 
against any particular proposal, content themselves with few 
and comparatively short speeches directed to the sole purpose 
of convincing their fellow Peers present in the Chamber. One 
of the consequences of this is that in practice the House of 
Lords takes the Committee stage of all Bills on the floor of the 
House and only rarely requires more than a single afternoon 
to dispose of a score or more of amendments. 

Another striking difference in practice lies in the time- 
honoured techniques in speaking in the two Houses when 
controversial matters are under discussion. In the Commons 
after an honourable Member has spoken from one side of the 
House, a Member from the opposing side rises and at once 
proceeds to castigate the first speaker. His arguments, he says, 
have been unsound, fallacious, misleading, and mischievous, 
his case is unworthy of consideration. The true facts, he says, 
are quite different and require quite another kind of treatment. 

After that customary critical introduction the second 
speaker turns to examine the case on its merits; and (par- 
ticularly if the two honourable Members happen to be 
occupants of the opposite front benches), an attentive and 
acute listener may be rather surprised to discover that the 
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speakers do not really differ nearly as much as he had at first 
supposed—in fact, their point of view has much in common 
and their solutions for the problem, though far from identical, 
differ more in detail than in major substance. 

In the House of Lords the technique is almost the exact 
opposite. A noble Lord rises and makes a speech, and another 
noble Lord follows him from the opposite side of the Table. 
He compliments the first speaker on the excellence of his 
speech—so concise, he says, so moderate, so logical, so power- 
ful and so convincing that aLmost he himself had not risen at 
all and had contented himself with nodding his approval. 
NEVERTHELESS there were one or two points made by the 
noble Lord as regards which he does not see exactly eye to eye 
with him. He then proceeds to deliver a devastating criticism! 
Of course there are occasions when this technique is inapplic- 
able, either because the subject is wholly non-controversial— 
when everybody praises everybody else—or when the con- 
troversy is so fundamental and so emotionally felt that the 
iron hand protrudes too obviously from within the velvet 
glove. And there have even been occasions when noble Lords 
have gone so far as to lose their temper with one another on 
the floor of the debating Chamber. But this is very rare and 
for the most part the technique described above prevails. 

There are many reasons for the lesser acrimoniousness of 
the debates in the Lords. One of course is simply tradition; and 
there is in fact a Standing Order! of long standing dealing with 
the matter. Another is that whereas a large proportion of 
M.P.s come hot-hearted from the violent conflicts in their 
constituencies, the majority of the Peers who take an active 
part in the proceedings of the House of Lords are old political 
hands who have served a long apprenticeship in the House of 
Commons and who would not feel aggrieved by being de- 
scribed as “elder statesmen”. A third is that “‘party’’ does not 
create so marked a dividing line in the Upper House. In the 
dining room a Peer taking a meal sits down on any vacant seat 


? Standing Order XXVIII “To prevent misunderstanding and for avoid- 
ing of offensive speeches..... it is for honours sake thought fit, and so 
ordered, that all personal, sharp or taxing speeches be forborn.. .” 
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at the table where he will probably find members of all 
parties sitting indiscriminately. Lord Hastings once said that 
if fifty dock labourers were today suddenly elevated to the 
peerage, he had no doubt that in a hundred years’ time a 
large proportion of the holders of their titles would be Con- 
servatives.1 Perhaps also there is something in the fact that 
there is no one in the House of Lords to keep order except the 
members of the House themselves. The Lord Chancellor, 
though he sits on the Woolsack, is not the chairman of the 
House in the sense that the Speaker is in the House of Com- 
mons, and he can even speak in the debate by rising and taking 
one step to the left. Peers are therefore on their honour to treat 
one another with courtesy and consideration. 

Members of the House of Commons, particularly those who 
are newly elected, frequently complain that they have little 
opportunity of making their voices heard and that even if 
they do manage to catch the Speaker’s eye, the rules of order 
are so strictly construed that they cannot deal with matters 
on which they are most interested. They fall back, therefore, 
on putting questions to Ministers during the hour allotted for 
doing so at the beginning of business when each Member can 
put down as many as three questions every day; and they may 
occasionally also be able to raise a special matter in the half- 
hour at the end of the sitting if they are lucky enough to “get 
the adjournment”. In the House of Lords it is quite different. 
There is nothing to prevent a member addressing the House 
on any subject under discussion if he has any contribution to 
make which he feels to be relevant and important. Only three 
questions of the kind addressed to Ministers in the Commons 
are permitted each day from all the members put together. 
But by giving sufficient notice, any member can raise a debate 
on a special question or move a motion. 

The rules of order in the House of Lords are so flexible that 
a member can put down a motion on almost any conceivable 
matter, and so long as he does not bore the House, which only 


_ } One erroneous report of this remark represented him as saying that 
in a hundred years’ time they (the original dockers) would be nearly all 
Conservatives! 
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by taking a “division” can call him to order, he can roam at 
will around his subject. Such diverse things as artificial 
insemination, historic houses, cruelty to animals, equal pay 
for equal work, charities, the economic situation, foreign 
affairs, have at one time or another in recent years been 
debated. A common form of motion is “‘to call attention”’ to 
some such matter, and either to ask the Government to state 
their policy with regard to it or to censure the Government for 
their action or inaction, or to propound some remedy; the 
motion generally winds up with the words “and to move for 
papers”. If ever a motion were to be carried in its entirety, 
what the particular “‘papers” referred to are and what 
precisely would be done about them remain a mystery which 
no one, except perhaps the learned clerks who sit at the Table, 
would be able to explain. 

It might seem from the above that the House of Lords 
would present an easy prey to the tiresome person whose main 
interest in life is to raise his voice whenever and wherever he 
can get anybody to listen to him. But in practice it is not so. 
It is not easy to explain precisely how he would be squeezed 
out, but somehow or other he would be. Perhaps he would be 
allotted an inconvenient place in the debate when everyone 
was having tea or going home. He would find himself address- 
ing empty benches. The Minister replying would not make 
any reference to his speech. It would all be done with the 
utmost courtesy but the obvious inference would be un- 
mistakable. And, speaking generally, it just does not happen. 

A newcomer to the Lords, recently elevated from the 
Commons, once asked a Peer of long standing the following 
question :—“‘Why is it that compared with the House from 
which I come, the House of Lords is so lacking in excitement 
and seems more like an academic debating society than an 
Estate of the Realm? The speeches are extraordinarily well- 
informed. They are often pungent and witty. There are few if 
any of those tedious repetitions of argument to which I have 
had to listen from M.P.s who were in reality addressing their 
constituents rather than their fellow Members. And yet I am 
conscious of a tremendous drop in tension.” The answer came 
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like a flash:—“‘This House is not today the seat of power.” 
There would be general agreement both inside and outside 
the House of Lords that this answer is substantially correct. 

Consider two illustrations. First, take the case. of a Bill 
brought up from the Commons and being debated in Com- 
mittee by the House of Lords. Amendments are moved and 
some of them are carried in spite of the opposition of the 
Government. The Bill passes through its subsequent stages in 
the Lords and thus amended goes back to the Commons. There, 
the Government having a majority, most of the Lords’ amend- 
ments which were carried against the Government are re- 
jected and the Bill is returned to the Upper House. At this 
stage the Lords almost invariably give way. Why? Because 
otherwise there would be a clash between the two Houses and 
that the Lords are not in general prepared to face. In the event 
of their standing their ground, the Government could theoreti- 
cally do one of three things. It could carry the Bill in its 
original form through the Commons again in another session 
and send it up to the Lords and carry it over their heads. It 
could resign and go to the country. It could in the last resort 
ask the Sovereign to create new Peers to override the opposi- 
tion of the existing members of the Upper House. The Lords 
are most reluctant to allow any of these things to happen 
because they have tacitly accepted the view that the seat of 
power today is the House of Commons and that in the last 
resort the will of the people as interpreted by that Chamber 
must prevail. 

Secondly, take the case where a majority of the Lords 
strongly disapprove of an administrative act of the Govern- 
ment or its line of policy on a certain issue. They may even 
carry a motion criticizing and condemning the Government 
in this matter. Nothing happens as a result of such a vote. 
The Government continue on the even tenor of their way, 
adhering to the policy of which the House of Lords dis- 
approves. We may almost parody the story of the Jackdaw 
of Rheims and say:—‘“The Lords have uttered a terrible 
curse. But the Government seem not a penny the worse”. 
This case is quite different from that of the previous example; 
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for in theory at any rate neither House of the Legislature 
has any direct control over the administrative actions of the 
Government. But whereas the House of Lords has no means of 
bringing the Government to heel, the Commons have the 
time-honoured means of doing so by “refusing Supply”. They 
could theoretically reduce the salary of the Minister concerned 
or they could even go to the length of refusing to vote the 
necessary money for carrying on the whole machinery of 
government. This “power of the purse” is an essential pre- 
rogative of the House of Commons and is much older than the 
Parliament Acts, going back to Stuart times; and when 
Parliament is opened by a speech from the throne, the 
Sovereign addresses the Commons only in saying that the 
estimates will be laid before them. Of course the Government 
does not wait for these violent sanctions to be applied. Unless 
it can get the House of Commons to reverse its vote, it either 
resigns or modifies its policy in accord with the will of the 
House. 

It would be quite wrong to assume, however, because the 
House of Lords is not the ultimate seat of power, that it has 
neither power nor influence. It has both to a considerable 
degree. This can best be illustrated by quoting two cases 
where the House of Lords, though far from being fully con- 
vinced, deliberately refrained from taking action which (while 
it could not have deflected Government policy) might have 
had a deleterious effect on the country and in particular on 
its standing abroad. The first is that of the American loan of 
1946. The Opposition in the House of Lords (where it had, of 
course, a large potential majority) had a mind to condemn 
this in consequence of its onerous terms. But after a brilliant 
speech from Lord Keynes, only a few members voted against 
the Government. The second occasion was in 1947 when the 
Government had announced their intention of withdrawing 
the British forces from India by a certain date. Again there 
was strong feeling in the Lords in opposition, but after a 
speech from Lord Halifax, a former Viceroy of India, it 
decided not to press its objection to a division. These two cases 
may be regarded as negative illustrations of the power and 
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influence of the House of Lords and the restraint exercised in 
their use. 

Positive illustrations are being provided every day that the 
House is in session. Bills frequently come up from the Com- 
mons in a far from perfect form; sometimes owing to the opera- 
tion of the guillotine large sections of them have not been 
adequately discussed. The House of Lords gets to work on 
them in a business-like way, and important revision takes place. 
Other Bills originate in their Lordships’ House from which 
they emerge greatly improved before being sent down to the 
Commons. Again, the pressure of business in the Commons is 
so great that there is little time available there for the ventilat- 
ing of questions which are on the border-line between pious 
aspirations and practical politics. The greater leisure in the 
House of Lords provides the opportunity for a discussion of 
such matters, and the attention of the public and of the 
Government is directed to them in a way which may well bear 
fruit later on. While politicians differ acutely about the extent 
of the powers of the House of Lords to intervene in matters of 
high politics, most of those who know the facts recognize the 
value of these less spectacular but still important activities 
which occupy the members of the Upper House. 

There remains to be mentioned the function of the House 
of Lords in regard to what is known as Private Bill legislation. 
Private Bills are those promoted by local authorities, companies 
or private individuals. They must not be confused with Public 
Bills introduced by a private member of the Lords or Com- 
mons, which are treated in the same way as those introduced 
by the Government. A Private Bill, though it must (like a 
Public Bill) be passed through both Houses of Parliament and 
receive the Royal Assent before it can become law, is subject 
to a wholly different procedure. 

At the beginning of the Session the Private Bills coming 
before Parliament are allocated by the Chairman of Com- 
mittees (Lords) and the Chairman of Ways and Means 
(Commons) so that half of them start in the Lords and half in 
the Commons. After passing through one House they go like 
Public Bills to the other. In the Lords after its second reading 
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a Private Bill is sent to a Committee. In the case of an 
Unopposed Bill it goes to the Committee for Unopposed Bills 
which consists of the Chairman of Committees alone, assisted 
by his Counsel. If it is an Opposed Bill it goes to a Select 
Committee of five Peers (corresponding to that of four 
Members in the Commons). The Committee acts in a quasi- 
judicial capacity and the promoters and the opponents are 
represented by Counsel. There is no Committee or Report 
stage in the House itself but on emerging from the Select 
Committee the Bill comes up in the House for third reading. 
Very occasionally Private Bills are referred to a joint*Com- 
mittee of both Houses. This may be done with a view to reduc- 
ing expense, but it undoubtedly detracts from the normal right 
of an opposing petitioner to make his case in each House of 
Parliament, and it reduces the likelihood of the parties coming 
to an agreement after negotiation. Few Bills even if unopposed 
go through without amendment. It is very rare for there to 
be a disagreement between the two Houses but when it occurs 
it is resolved in exactly the same way as in the case of Public 
Bills. 
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APPELLATE JURISDICTION 
by V. M. R. Goopman, C.B., O.B.E., M.C. 


HE other articles on the House of Lords explain the 

House’s position and function in Parliament and its 

place and use in the Legislature. This article deals with 
a different aspect of the House, that of its place in the Judiciary, 
and these remarks might seem out of place in a publication 
devoted to parliamentary affairs, if it were not remembered 
that Parliament and the Law Courts, the Legislature and the 
Judiciary, are complementary to one another. Their functions 
overlap, though the last word rests with Parliament; and the 
House of Lords, which is a limb of both branches of the consti- 
tution, is the overriding link bringing the two sources of law 
into line. The House, too, embraces the law of Scotland within 
its judicial supervision, adapting that law, but maintaining 
those fundamental characteristics which differ from the laws 
of the English, and which originated in the days when Scotland 
had a Parliament of her own. A further link of constitutional 
and parliamentary significance is that which the House of 
Lords holds with Northern Ireland. That country has its own 
Parliament, but in certain matters the authority of the British 
Parliament prevails, and decisions of the Northern Irish 
Judiciary are subject to London by way of appeals to the House 
of Lords from the Court of Appeal in Belfast. 

The English system, by which the Legislature has delegated 
the details and intricacies of law-making to the Judiciary, while 
reserving to itself the position of the supreme legislating 
authority, has grown logically through several centuries. The 
strength and usefulness of the system is proved by its survival 
through times of confusion, opposition and neglect, the House 
of Lords in its dual role emerging today as an important factor 
in the administration of our modern complicated laws. 

“Taking a case to the House of Lords” means to most 
people little more than having a law suit heard by more judges, 
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and it is often not understood, even by those involved in their 
own appeal, that the body by whom an appeal is heard is, 
in theory, the same as that which conducts general parlia- 
mentary business. In practice the two bodies differ completely, 
though the larger or parliamentary may include the smaller or 
judicial, and the picture of a judicial sitting that is presented 
to the average eye does not, at first glance, appear in the least 
to resemble the grandiose picture painted by the constitutional 
theorists of the High Court of Parliament sitting as the highest 
court in the land. 

But are the two pictures really so different? Is not the 
House of Lords in its everyday working garb and at its every- 
day working business not only the best adaptation of the ancient 
theories and systems, but also the most practical machinery 
that can be devised today for continuing what has been found 
in the past to be a most important constitutional safeguard, 
and for disentangling the strings that operate our modern 
methods of administration ? Let us see. 

We must first take a rapid glance through history and get 
an idea as to how the system developed, confining ourselves, 
for simplicity, to England. 

Fear of the Barons in feudal days drove people more and 
more from the local courts to the King’s Court or Curia Regis, 
which, being overburdened, wished to be relieved of less 
important decisions. The King’s Court, too, moved about with 
the King, which was a nuisance for the suitors, and it was these 
two factors that played a part in the birth ofa central Judiciary. 
The Court of Common Bench was set up permanently at 
Westminster after John’s reign to deal with private civil actions, 
to be followed at a later date by the Court of Exchequer for 
revenue matters and the Court of King’s Bench who were 
responsible for criminal proceedings and questions touching 
the Crown. This was not a transfer of power, be it noted, 
by the Magnum Concilium or Great Council of the Realm, which 
included the Curia Regis, but simply a delegation by the King 
of his authority for the swifter and better dispensing of justice. 
The King and Council not only retained supreme jurisdiction ; 
they continued to entertain a large amount of applications of 
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first instance. A number of petitions came before them of a 
judicial nature and we read of Edward I holding “‘his court in 
his Council in his Parliaments”. Parliament was, and still is, 
a special full session of the King’s Court. Its title is still today 
“the High Court of Parliament’. 

It is important to note the relevance of petitions. In earlier 
times the Sovereign was not served by a well-informed Civil 
Service, who could advise him when a national need had arisen. 
Laws were formulated as occasion arose, on individual pleas 
or in private disputes, and, being often rough-hewn, operated 
harshly on other individuals, who needed recourse to the King 
in Parliament to mitigate injustices. Hence, while the judges 
were deciding questions in their own courts and thereby formu- 
lating much of our Common Law, a multitude of petitions was 
brought before King and Council, the decisions on which also 
grew into law. 

In the thirteenth century the Council separated into the 
Ordinary or Standing Council and the Great Council, the 
latter ultimately constituting Parliament, the former the modern 
Executive. It is not easy to point to the exact date when 
the Commons were admitted to the Great Council. They were 
not originally ‘“‘a House”. They sat with the Lords, but it is 
unlikely that they ever took part, or claimed to take part, in 
judicial business; and when they broke away early in the 
fourteenth century, the Commons openly left the judicial 
proceedings of Parliament to the Lords, who were at that time 
the older and more important body. Today, therefore, an 
appeal from the courts to the Queen in Parliament is heard 
by the House of Lords alone. 

At the time of the Commons’ separation, the Ordinary 
Council had assumed a position of great power, and were not 
only sitting with the Great Council in judicial matters, but 
were allocating judicial and parliamentary work as they 
pleased. Then the Lords took control. By the end of that 
century they alone assumed the delegated judicial authority 
of the King, relegating the other members of the council and 
the judges to the position of advisers. Both Parliament and the 
judges denied the right of the Crown with its council to make 
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laws without Parliament’s consent and the right of appeal from 
the courts of Common Law to the House of Lords was 
recognized. 

To see the House of Lords in the full maturity of its judicial 
power we must move on to the end of the seventeenth century. 
Then it was that the House gathered within its appellate 
jurisdiction the last court to evade the direct supervision of 
Parliament. In 1675 the Lords claimed the right to hear 
appeals in equity from the Court of Chancery, and, in spite 
of violent opposition from the Commons, were conceded the 
additional jurisdiction in 1677. 

The beginning of the eighteenth century saw the addition 
of Scottish appeals as the House’s reponsibility, when the 
appellate jurisdiction of the Scottish Parliament was trans- 
ferred to the British House of Lords, and the end of the same 
century saw the transfer to the same House of the jurisdiction 
of the Irish House of Lords. These additions, though of the 
greatest constitutional importance and benefit to the United 
Kingdom, brought with them—as will be explained—diffi- 
culties already accentuated by other causes. 

It is to be assumed that, ifa judicial tribunal is to adjudicate 
with fairness and efficiency, the members of the tribunal must 
have an adequate knowledge of the law and of legal procedure, 
and that this criterion must apply with particular force to 
members of the supreme tribunal. It is unlikely that doubts 
as to their judicial competence arose with regard to the 
seventeenth century House. The law of those days did not 
touch any of the multifarious questions of modern industry, 
there were no divorce laws, and there were certainly no com- 
plicated claims of income tax. Lay and legal Lords spoke and 
voted side by side with equal authority, and the House that 
decided the fate of appeals was equivalent in all respects to 
the House that conducted parliamentary business. 

There was also another factor which ensured the House’s 
judicial capacity. The Lords had never relinquished their 
power of summoning the Common Law Judges to assist them 
and to give their opinions on points of law, and the practice 
had grown never to hear a cause of any complexity without 
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the judges being present. The House was therefore well 
supplied with expert legal knowledge. Those were days, 
however, when the sessions of Parliament were short and the 
judges were not overburdened with work in their own courts, 
but, as the nineteenth century arrived, the picture changed 
completely. 

The nation was rapidly increasing in numbers, its acti- 
vities were multiplying, and its laws increasing both in number 
and complexity. This increase was reflected in a considerably 
faster flow of appeals to the House, not only from the English 
Courts, but also from Ireland and particularly from Scotland, 
and, to intensify a situation already getting out of hand with 
enormous arrears of work, the House found more and more 
difficulty in finding judicial time and judicial personnel. 
Clarification of the law became the prerogative of experts, and 
final recognition was given by the House to the practice of 
excluding peers who had no technical legal knowledge from 
voting on judicial questions brought from the Courts of 
Justice. The elaboration of the law had another consequence. 
A scarcity arose of members of the House of sufficient authority 
or with sufficient qualification to uphold the dignity of the 
supreme tribunal. Such a gap had formerly been filled with 
the help of the judges, but the judges, too, now found the work 
in their courts enormously heavier, and became more and 
more reluctant to attend the House. Indeed, their regular 
attendance could with reason no longer be demanded. 

The ridiculous situation began to appear in which the 
Lord Chancellor alone of the Peers was qualified to hear legal 
arguments and, with a Chancery Court of his own to conduct, 
was giving the House exactly six hours a week of his judicial 
time. As a first step towards resolving the impasse, a select 
committee was set up, and, on their recommendation, regular 
hours of judicial business were inaugurated for three days a 
week. That was in 1813. Ten years later, hours were increased 
to five days a week, and a ballot was held of all members of the 
House—the aged, infirm and special cases alone excepted— 
to ensure the attendance of two lay Lords on every working 
day in order to complete, with the Lord Chancellor, or deputy 
G 
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Speaker (who was not of necessity a Peer) the requisite quorum 
of three. This arrangement was, somewhat naturally, un- 
popular with their lay Lordships, but was justified in one 
direction. Arrears were materially reduced. 

Abortive attempts to restore the judicial quality and 
authority of the House were made in 1836 by Lord Cottenham 
and in 1842 by Lord Campbell, but the introduction of their 
Bills into Parliament was no more successful than a simple— 
and, as subsequent events proved, a practical—proposal made 
by the Government in 1856. In that year the Queen was 
advised to confer a barony for life on an eminent lawyer to 
enable him to assist the House with their judicial work (see 
pp. 109-13). But the House would have none of it. Exercising 
their original jurisdiction in matters of peerage, they declared 
that such a creation did not admit the baron to their Lordships’ 
deliberations. Nevertheless, an hereditary barony of Wensley- 
dale was subsequently conferred on the rejected judge, which 
ensured his admission. 

It is remarkable that this state of affairs had lasted so long, 
and more remarkable that it continued for another twenty 
years, but it is astonishing that those twenty years, which saw 
three further earnest and far-reaching attempts to restore the 
former prestige of the House, did not end in the final abolition 
of all of the Lords’ appellate powers. An Act was passed in 
1873 which stopped appeals from the courts in England— 
Scotland and Ireland were to follow—but the shock evidently 
brought the opponents of reform to their senses. 

The constitutional system was too valuable to be lost, and 
the operation of the 1873 Act was postponed long enough for a 
further statute to be passed, three years later, which set up a 
practical working compromise between the ancient principles 
and the conditions of the times. The Appellate Jurisdiction 
Act of 1876, upon which the modern judicial powers and 
practice of the House are built, was not a drastic instrument of 
reform. The changes it made were certainly not novel, though 
they were new in operation, and it is important to note that, 
in spite of all the attacks and doubts levelled at the old system, 
t he House still remained the representative of the High Court 
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of Parliament in judicial affairs, and continued as that branch 
of the Legislature which embraces the supreme court of the 
Judiciary. The most interesting feature of the new plan was 
that put forward originally in 1856, the admission to the House 
of life specialists. The new Act empowered the Crown to confer 
baronies for life on persons of the highest legal qualifications, 
to be styled “Lords of Appeal in Ordinary”’. 

A guarantee was given by the new Act of the professional 
quality of the tribunal which the House would form, by 
ensuring that there would be present to hear an appeal at 
least three persons who were either the Lord Chancellor, a 
Lord of Appeal in Ordinary, or a member of the House whose 
standing in the legal world was equal to that of the new life 
Peers. With the compulsory inclusion of the experts, however, 
there was—it must be noted—no exclusion of the lay Peers 
who, being far more numerous, could still outvote the experts. 
The omission of any provision to prevent such an occurrence is 
of some constitutional significance. No statute or order of the 
House has ever denied to lay Peers the right to take part in the 
judicial work of the House. Lay Peers were, and are today, 
excluded from appellate deliberations solely by the sense—the 
constitutional good sense—of the House, and this rigid practice 
has now been fortified by over a hundred years of unbroken 
tradition. It is the House who determines the appeals and not a 
panel of judges chosen from the peerage. On occasions, Lords 
not learned in the law, even today, make use of their privilege 
of a seat in the House, and listen in their place to appeals being 
argued, but the rule of non-intervention has certainly not been 
broken for a century past, except for an isolated occasion in 
1883 when the then Lord Denman voted in the case of 
Bradlaugh v. Clarke. Lord Denman was a barrister of deter- 
mined views. 

The Act of 1876 introduced another interesting innovation. 
Much valuable judicial time was being lost while Parliament 
was prorogued or dissolved, the delay sometimes lasting for 
several months. In order to keep abreast of their work, the 
House was empowered to make orders for the determination of 
appeals during periods of prorogation as if Parliament were 
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sitting, and, when Parliament was dissolved, Her Majesty was 

empowered to authorize the Lords of Appeal—such being the 

description of all Lords entitled to conduct judicial business—to 

exercise the jurisdiction of the House in the hearing of appeals, 
-and to act in the House’s name. 

The method of carrying points of law from the courts to 
Parliament was not changed. Appeals in individual suits were 
maintained, though the originating machinery of an appeal 
was limited to that of a direct petition to the House, the ancient 
English procedure of writs of error or delegation by the Crown 
being abolished. 

We therefore arrive at a picture of the House of Lords— 
Parliament in a restricted sense—sitting with only a handful of 
members present—a scene not unknown on occasions of public 
business in either House, but, as when engaged on parlia- 
mentary affairs, those members are surrounded by all the 
panoply and dignity of a chamber of the Legislature. Moreover 
parliamentary rules of order are observed. A Law Lord (a 
colloquial title applied to any Lord of Appeal) does not 
deliver a “judgment”. He delivers his opinion, or speech, 
addressing it to the other Lords and not to the litigants or their 
counsel. It is true that, when he does so, he almost invariably 
breaks a parliamentary rule, for the reading of speeches is 
forbidden, but even the most fluent and acute-minded Lords of 
Appeal run a risk of ambiguity of expression unless their words 
are measured with the utmost exactitude, and their opinions 
written down and studied beforehand. 

Opportunity for the preparation of decisions and the time 
given to the formulation of judicial dicta are advantages which 
the House possesses over the courts, and which are valuable 
ingredients in the proceedings of a final tribunal. The House 

becomes a forum for the clarification of the law rather than a 
tribunal for declaring when A is right and B is wrong. The late 
Lord du Parcq, one of the most eminent exponents of the 
common law, who had had considerable experience as a judge 
in the lower courts, was often heard to assert that only in the 
calm and placid atmosphere of the House of Lords could the 
law be adequately examined. This was no criticism of the judges. 








- OO OO OC OO OC HY OO OO He 





APPELLATE JURISDICTION 85 


Compared with that of the Lords, their lists of cases were 
enormous. Justice cannot be delayed when a stream of litigants 
is endlessly seeking the benefit of the courts; even three judges 
sitting together in the Court of Appeal have not the time to 
propound every detail of the law in each case which comes 
before them. 

Fortunately for the judges of the High Court they are no 
longer required to attend the House. The last occasion they 
came was in 1895, and today the only assistants who sit with 
the Lords to give advice are Nautical Assessors in an occasional 
Admiralty case. Not more than thirty years ago the Lords, like 
the High Court, had a difficulty in disposing of their list, but 
two changes of importance have occurred to ease the pressure 
of judicial work in the House. Ireland removed her courts from 
the jurisdiction of the British Parliament after the first World 
War, and, though the right of appeal to the House was 
reserved for Northern Ireland, few cases have come over from 
that country. Then in 1934 a drastic restriction was put by 
statute on appeals from the English Court of Appeal. No 
appeal could thereafter come to the House from that Court 
without leave of one or other of those tribunals, which limita- 
tion has reduced the number of appeals, if not the number of 
legal conundrums to be solved. 

The Lords of Appeal in Ordinary created under the 1876 
Act have now been increased to nine, two of whom have 
been promoted from the Bench and Bar in Scotland. In view of 
their special appointment these nine hold themselves available 
to attend for all judicial business, but no member of the House 
can be ordered to attend a sitting, be it parliamentary or 
judicial, and it is left to the Lord Chancellor to suggest to 
particular Lords that they might hear specific appeals. The 
bulk of the judicial work is carried by the Lords of Appeal in 
Ordinary, but, if a sufficient number of them is not available 
on a required date—they may be engaged with the Judicial 
Committee of the Privy Council or on a Royal Commission— 
the Lord Chancellor invites one or more of the other qualified 
Peers to sit. There are today nine such Lords. They include 
three ex-Lord Chancellors, two High Court Judges of England 
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and one of Northern Ireland, two retired Lords of Appeal in 
Ordinary and a retired Judge of the Court of Session. 
Invitations go to five Lords of Appeal for most cases nowadays, 
and anyone who has attended a present-day judicial sitting of 
the Lords can appreciate the ordeal that a barrister has to 
undergo when he threads his way through questions posed, 
sometimes in rapid succession, by five learned minds. 

The parliamentary character of the “court” is again 
emphasized by the method with which its decisions are 
declared. Law Lords’ speeches may, and not infrequently do, 
differ both in their matter and in their conclusions, as speeches 
can in any debate. The Lord on the Woolsack, therefore, ‘puts 
the question” in the ancient form peculiar to the Lords for all 
their business—‘‘The question is:—That the Order appealed 
from be reversed (or affirmed). As many as are of that opinion 
will say ‘Content’, the contrary ‘Not Content’. The Contents 
(or, it may be, the Not Contents) have it.” 

This fusion of the House’s parliamentary and judicial 
characters is, indeed, epitomized in the office of the Lord 
Chancellor. He is at once the Speaker of the Second Chamber 
of Parliament and Head of the Judiciary. The Lord Chan- 
cellor presides over the Lords’ judicial sittings, or, to be more 
exact, it was his invariable practice to do so, but within very 
recent times the number of his attendances has been curtailed. 
The reason for his absence, which has been deprecated by the 
present and past holders of the office, has been two-fold. The 
frequency of cabinet meetings has increased the interruption 
of appeals when the Lord Chancellor was sitting, but another 
event of greater significance has put difficulties in the way of 
the Lord Chancellor’s appearance. 

In 1947 an important change in procedure took place 
which, in the eyes of some authorities, is the thin judicial edge 
of a far-penetrating wedge, though the cause of the change was 
nothing more legal than the deafening noise of a mechanical 
pile-driver. In that year the Palace of Westminster was under 
alteration and repair, and the engineers averred that, being 
already subdued to silence during the afternoons by the 
proximity of the Chamber, the mornings could not be sacri- 
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ficed as well, if the pile-driving operations were ever to be 
completed. And so the Lords moved, but they could not with 
convenience move their temporary Chamber while their real 
home was lent to the roofless Commons. The Lords therefore 
had no alternative but to resort to a committee who could 
hear appeals in a conveniently out-of-the-way committee 
room. The constitutionalists frowned on even this enforced 
innovation, but they became loud in their disapproval when, 
some two years later, it was decided to continue the “Appellate 
Committee’s” sittings although all noise downstairs had sub- 
sided. The House itself, they maintained, and no less a body, 
should hear appeals. Moreover, post-war conditions having 
advanced the daily hours of public business in the House to 
2.30 p.m., the committee’s opponents argued with some force 
that simultaneous sittings of the House and the committee, 
which had by then become frequent, would destroy all possi- 
bility of the Lord Chancellor fulfilling one of his most impor- 
tant duties and would relegate him to the un-British position 
of a Minister of Justice. 

Experience of those two years, however, had proved the 
advantage that the tribunal gained when its sittings could 
be planned and conducted without interference by the general 
business of Parliament. Expenses could be reduced, time 
saved. Its supporters pointed, too, to the committee’s in- 
genious terms of reference. These did not offend the consti- 
tutional theory that all members of the House are free to take 
part in judicial proceedings; the statutory law was obeyed by 
ensuring the inclusion of a quorum of Law Lords; above all, 
the committee could do no more than hear argument; judg- 
ment was reserved for the House alone; the committee could 
but report to them. 

To prophesy, or to offer an opinion, on this controversy 
is altogether beyond the competency of this article, but, 
whatever the outcome of this latest attempt to adapt age-long 
principles to modern conditions of life may be, the House of 
Lords still seems likely to remain a vital link in our legal system. 
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PROCEDURE AND THE STANDING ORDERS 
by F. W. Lascettss, C.B., M.C, 


NTIL the nineteenth century the procedure of both 
Houses of Parliament was much the same. It was 


based on the practice which had been built up in the 
earlier centuries of parliamentary history and which had 
become crystallized in the seventeenth century as the accepted 
practice of the time. It was the outcome of experience and a 
sense of what was appropriate; it was simple and easy-going; 
it assumed that all members had equal rights and should have 
equal opportunities; it offered protection to minorities and no 
special rights to the government. 

In both Houses this loose procedure has been interpreted, 
regulated and canalized by Standing Orders made by each 
House independently to suit their requirements. Consequently 
in certain respects the procedure of the two Houses has 
diverged. In the Commons, the changes made have been far 
more drastic than in the Lords. The Lords have suffered no 
change in their composition such as was brought about in the 
Commons by the Reform Acts, a change indeed affecting not 
only their composition but also the character of the House and 
the scope of its activities. Nor have the Lords been faced with 
obstructive tactics such as were introduced by Parnell in the 
Commons. 

These factors compelled the House of Commons to adopt a 
more elaborate and rigid procedure, and the ever-widening 
scope of governmental activity has resulted in a pressure of 
business which can only be met by the application of strict 
rules in debate and by the drastic curtailment, in favour of the 
government, of the rights of private Members. 

The Lords, though from time to time they have developed 
their procedure to meet the needs of the time, have not been 
obliged to abandon the freedom and elasticity which was 
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afforded by the earlier practice, and would be reluctant to do 
so, as indeed were the Commons when they were first faced 
with the problems that made them necessary. Still, govern- 
ment business has to be got through in the Lords as it has in 
the Commons—not quite so much of it, as they are not con- 
cerned with the details of financial administration—and the 
way in which this is achieved in an assembly where still 
no precedence is given to government business affords an 
illustration of the adaptation of ancient practice to modern 
requirements. The general principle is that any Peer, govern- 
ment, opposition or independent, may put down a bill or 
motion for any day he pleases, but in 1852 a Standing Order 
was passed giving bills precedence over motions on Tuesdays 
and Thursdays. Since in present day conditions there are very 
few private members’ bills—the reason for this being that 
pressure of business in the Commons would give them little 
chance of passage there—this Standing Order in effect assures 
to the government two clear days in the week for their business. 
Further resolutions have given precedence to motions for the 
approval of Statutory Orders, which again are always govern- 
ment business, and prohibited the putting down of a motion 
for more than a month ahead, thus preventing the order paper 
from becoming too congested. In recent years too the Lords 
have met the increasing pressure of business by extending their 
hours of sitting. The government, however, still has to rely 
on the goodwill of the House in enabling them to get their 
business through and in granting them greater facilities than 
they can strictly claim, and towards the end of a session, when 
pressure of business is heavy, the Standing Orders are often 
suspended and priority given to government business. 
Perhaps the most striking difference in procedure between 
the Lords and Commons is to be found in the rules of debate 
and the maintenance of order, and this arises from the funda- 
mentally different positions occupied by the Lord Chancellor 
as Speaker of the House of Lords and the Speaker of the House 
of Commons. For the last hundred years the Speaker of the 
Commons has held himself strictly aloof from party politics; 
he takes no part in debates; he is not present when the House 
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is in Committee; and he has no vote except when, on a division, 
there is an equality of votes. He is the guardian of the privileges 
of the House; the unchallengeable arbiter in matters of order; 
he calls on speakers to address the House and all speeches are 
addressed to him; he has the power of selecting which amend- 
ments are to be moved, of checking irrelevance, and of sus- 
pending unruly Members. His rulings are recorded and 
become precedents for the future. 

The Lord Chancellor’s position on the other hand is wholly 
different. He is a prominent member of the government of the 
day and takes an active part in debates, often promoting 
government bills and conducting them through their stages 
in the House and in Committee. He has no power in matters of 
order beyond that of any other Peer; he does not call on 
speakers who rise to address the House nor are speeches 
addressed to him; he votes and has no casting vote; his duties 
as Speaker of the House are confined to the putting of the 
question on any motion that is moved, a function he performs 
from the Woolsack; when he speaks to the House as a Peer he 
moves from the Woolsack to his left to bring himself strictly 
within the House—for the Woolsack is said not to be within 
its confines—and to show the House that he is not addressing 
them as their Speaker. 

How, then, is order maintained? The answer is that the 
members of the House maintain it themselves. Consequently 
great latitude is permitted in debate, but if irrelevance reaches 
a point which offends the sense of the House, the offender is 
speedily and effectively called to order. Naturally the Lord 
Chancellor and the Leader of the House, from the positions 
which they occupy, command a prestige which gives great 
weight to any opinions they express on matters of order, but 
technically they can do no more than offer to the House their 
advice. In the absence of persistent and wilful obstruction the 
system works well and permits of great freedom of expression. 
Speeches must be addressed neither to the Lord Chancellor 
nor to individual members but to the House in general, and 
members rise to speak as they feel disposed without being 
called on. If more than one speaker rise and do not give way, 
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the House would call for the speaker they wished to hear next, 
but in important debates intending speakers usually notify the 
whips who arrange a list. 

It was mentioned above that the Lord Chancellor has a 
vote, but no casting vote. The House has recently changed 
the procedure that formerly prevailed on the rare occasions 
when the votes on either side were equal. The old practice on 
these occasions was to apply what was described as the 
“ancient rule, semper praesumitur pro negante’”, which was 
understood to mean that no change should be made unless 
there was a majority in its favour. This rule has been pre- 
served in the case of resolutions which, on an equality of votes, 
are disagreed to, but in the case of bills and amendments the 
application of the rule was found to be capricious, the result 
depending often on the way in which the question was framed. 
Consequently, after examination by a Select Committee, the 
House adopted a solution which would leave the issue free 
from doubt, the principle being that no proposal for the 
rejection or amendment of a bill should be agreed to unless 
there was a majority in favour of such rejection or amendment. 
A consequential change in procedure has been an alteration 
in the form of the question by which amendments are put. 
Under the former procedure, where an amendment was for the 
omission of certain words from a clause, the somewhat cumber- 
some and confusing question was put “that the words proposed 
to be left out stand part of the clause”. Now in all amendments 
the simpler question is put “that this amendment be agreed 
to”, each amendment being treated as self-contained. 

Legislative procedure is much the same in both Houses, 
based in both cases on the traditional unwritten practice that 
had come to be established in the seventeenth century. Bills 
have to pass through the same stages in both Houses and the 
interchange of messages with information as to the action taken 
on bills by one House or the other is conducted on similar 
lines. Certain differences have, however, developed. In the 
Lords a Peer can introduce a bill without obtaining the leave 
of the House at any sitting and move its first reading; all bills 
after second reading are referred to a committee of the whole 
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House; new clauses are inserted in Committee in the places 
which they are intended to occupy in the bill; amendments 
may be moved on the third reading provided that notice has 
been given of them in the form in which they will be moved. 
An important Standing Order, which is strictly observed, 
provides that no two stages of a bill be taken on the same day. 
The purpose of this is to prevent bills being rushed through 
without adequate consideration and to allow time for the 
examination of the effect of any amendments that have been 
made. It is often necessary towards the close of a session, when 
pressure of business becomes heavy, to suspend this Order, but 
notice must be given of a motion for such suspension, which 
must be agreed to by the House. 

The deliberative functions of the House are carried out by 
debates arising out of resolutions, motions or questions. In the 
Lords debates may take place on a question addressed to the 
government although there is no motion before the House, 
but the more important debates take place on resolutions or on 
“motions for papers”, a formula which is adopted when it is 
desired to debate a subject without proposing any specific 
resolution upon it. Since in these cases there is a motion before 
the House, the mover has the right of reply at the conclusion 
of the debate. Recent innovations are the institution of 
“starred questions” asked for the purpose of obtaining specific 
information. No speech may be made in asking these and no 
debate may take place upon them, though supplementary 
questions may be asked. They are strictly limited in number 
and confined to certain days in the week. 

There is no fixed hour for the adjournment in the Lords. 
The business arranged for the day is continued until it is 
concluded, or if it cannot be concluded on that day, is ad- 
journed. Debates on extraneous matters on the motion for the 
adjournment of the House are unusual, consequently a 
private member sometimes has a difficulty in bringing before 
the House a matter of “urgent public importance” which he 
considers should be discussed without delay. He can, how- 
ever, at the beginning of business on any day ask a question 
on such a matter “by private notice”. A Select Committee 
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has reported that such questions should not give rise to 
immediate debate, but if the House considers the matter to 
be of sufficient importance the business for a subsequent day 
is often rearranged with the goodwill and consent of those who 
may be concerned in it and an opportunity given for the matter 
to be discussed. Similarly, ministerial statements on govern- 
ment policy or on current events may be made without notice 
—and business may be interrupted for them—and they too, 
except in very special circumstances, are not followed by 
immediate debate. Such statements are usually made simul- 
taneously—and often in the same terms—in both Houses and 
consequently are often read to the House. These and important 
ministerial speeches on matters of policy are recognized 
exceptions to the rule that speeches should not be read. So 
far back as 7th June, 1641, the House “‘Ordered and Declared 
that reading of formal Speeches and Answers out of Papers in 
this House is no Parliamentary way” and the House re- 
affirmed the principle of this declaration in 1937. There is, 
however, no Standing Order on the subject and it is not 
invariably observed. 

The Standing Orders of the House are not a code of pro- 
cedure; they are orders superimposed upon the old unwritten 
practice of Parliament in cases where it was thought necessary 
to emphasize, interpret or vary such practice. For instance, 
the order forbidding a Lord from making more than one 
speech on any motion was made a Standing Order on the 
gth May, 1626, and is alluded to in the Journals of that date 
as the “ancient order of the House’. 

The Standing Orders are styled ‘“‘Remembrances for Order 
and Decency to be kept in the Upper House of Parliament by 
the Lords”. There are at present 107 in number, nearly half 
of which date from the seventeenth century, many still in the 
same words in which they were originally made. 

Most of the older Standing Orders had their origin in a 
particular incident, the proceedings on which were referred 
to the Committee for Privileges which thereupon formulated 
an order declaratory of the proper procedure in such cases, 
The Order on “Asperity of speech” in which “all personal, 
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sharp or taxing speeches” are to be “forborn” was the outcome 
of “‘some sharpness of speech between two Lords” in a com- 
mittee for the Defence of the Kingdom in 1626. This Order 
has, on rare occasions when tempers have risen, been read 
aloud to the House by the Clerk of the Parliaments. The Order 
forbidding the printing of proceedings in the House was made 
on 27th February, 1699, when John Churchill, a printer, was 
summoned and reprimanded for printing without the leave of 
the House a book entitled “‘Cases in Parliament resolved and 
adjudged”. The Order defining the privilege of freedom from 
arrest arose from the commitment of the Earl of Arundel in 
1626. An Order of 1720 prescribing the arrangements to be 
made when the Sovereign attends was the consequence of 
“the great disorders that have been in this House, especially 
when His Majesty is present”. Several of them deal with the 
privileges of Peers, a matter with which the House was much 
concerned in the seventeenth century, and are now largely 
obsolete. 

During the past session a Select Committee of the House 
was appointed to revise the Standing Orders and this Com- 
mittee has issued a report for consideration by the House in 
which the Standing Orders have been rearranged and brought 
into line with present day conditions. 


The ceremonial proceedings which take place in the House 


of Lords are governed by tradition rather than by Standing 
Order. The Chamber in which the House of Lords sits, being 
technically the ‘‘Parliament Chamber’, is the scene of the 
sittings of Parliament in which the Sovereign participates, 
either in person or by Commission; the opening and prorogu- 
ing of a session, the approving of a Speaker of the House of 
Commons, and the giving of the Royal Assent to bills passed 
by both Houses. On these occasions the original layout of the 
full Parliament of Plantagenet times is reproduced; the 
Sovereign on the Throne (or represented by robed Com- 
missioners seated in front of the Throne), the Lords ranged 
down either side of the Chamber and the Commons, headed 
by their Speaker, at the Bar. Nowadays the Sovereign attends 
in person only at the opening of a session and on this occasion 
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the Peers wear their robes and the judges, who still receive 
Writs of Attendance, take their seats on Woolsacks in the centre 
of the Chamber. The royal speech outlines the programme of 
the government for the ensuing session, and in the early days 
of Parliament, when it was summoned to deal only with the 
matters mentioned in the speech from the Throne, business 
was concluded as soon as those topics had been dealt with. 
Parliament, however, soon established the right to discuss 
extraneous subjects and it is still the practice in both Houses, 
before embarking on the consideration of the Sovereign’s 
speech, to introduce a formal bill, thereby maintaining this 
right. 

The introduction of a newly-created Peer in the House of 
Lords is also attended with considerable ceremony. After 
receiving, on his knee, his Patent and his Writ from the Lord 
Chancellor, the new Peer with his two supporters, all in their 
parliamentary robes, proceeds to the Table of the House where 
his Patent and Writ are read and where he takes the Oath of 
Allegiance. Thence he is conducted to the bench of his pre- 
cedence where he thrice raises his hat and bows to the Lord 
Chancellor. The ceremony dates back many centuries. 

To sum up, the Lords by maintaining an atmosphere of 
goodwill and by eschewing obstructive tactics, have been able 
to cope with the business with which they have to deal without 
resorting to such drastic infringements of the rights inherent 
in the old parliamentary practice as have of necessity been 
imposed in the Commons. A Select Committee on procedure 
is appointed at the beginning of every session and from time 
to time recommends minor improvements, and various pro- 
posals have been made with a view to easing the pressure of 
business that always occurs towards the close of a session, such 
as that more bills should be introduced in the Lords or that 
bills should be carried over from one session to the next; but 
these have either been proved impracticable or have not found 
favour. A reformed House might well be obliged to impose 
stricter rules but until the need arises the House gets greater 
advantage from the elasticity which characterizes its procedure. 
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THE LORDS SPIRITUAL 


by THE Rt. Hon. THE ARCHBISHOP OF YORK 


ICTURES of past debates in the House of Lords on great 
Prcsicn: show a crowded House, with lines of white- 

robed bishops on the benches on the right of the Throne, 
their black and white on the crimson benches forming a 
striking contrast to the morning dress of the rest of the House. 
But the visitor today in the Strangers’ Gallery on an ordinary 
occasion would be disappointed at seeing only one or two 
bishops in a House in which the attendance consisted probably 
of not more than forty or fifty Peers. He would find it difficult 
to realize that at one time the Spiritual Peers were the most 
influential members of the House. They filled the more 
important offices of State, and in actual number they had a 
majority over the Temporal Peers. In the Middle Ages the 
Temporal Peers rarely exceeded fifty in number, while in 1301, 
in addition to the two archbishops and eighteen bishops, there 
were as many as eighty abbots and priors who were entitled 
to sit in the House; but the representatives of the monasteries 
found it inconvenient to attend its meetings regularly, and 
many preferred to exercise their influence in the ecclesiastical 
assemblies; in Henry VIII’s Parliament of 1539 only seventeen 
abbots were present, and with the suppression of the monas- 
teries the spiritual order was represented in the House only 
by the archbishops and the bishops, and for the first time formed 
a minority. 

In the eighteenth century the nomination of a bishop was 
largely decided by the part he was likely to play in the House 
of Lords. By then the membership of the House had been 
enlarged to about 220, though the actual attendance was 
usually much smaller, so the votes of the archbishops and 
bishops, the latter now increased to twenty-four, were of 
considerable importance if there was likely to be a close division 
which might affect the fate of the government of the day. In 
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1733 Sir Robert Walpole was twice saved from defeat by the 
almost solid vote of the bench of bishops. A bishop was usually 
appointed at first to a small diocese, “‘a little bishoprick’’, as 
it was called, with a small income. If he proved his trust- 
worthiness to his patrons by attending the House regularly 
and steadily voting for the Government, he might expect to 
receive his reward by translation to a see with a larger income. 
It was necessary for him to live in London during the parlia- 
mentary session; this usually meant that the bishops were 
absent from their dioceses from October to May, though it is 
only fair to add that travelling in the country in the winter 
months was in those days almost impossible. 

By the nineteenth century the episcopal bench had broken 
away from its connection with the Whigs, and usually voted 
with the Conservatives. This was partly due to the natural 
conservatism of elderly Churchmen, but still more to the fact 
that the successors of the Whigs, the Liberals, were supported 
by Nonconformity, and pressed forward measures and policies 
which were regarded as harmful to the Church. The majority 
of the Spiritual Peers could be counted upon to vote for the 
Conservatives, whether they were in power or in opposition. 

In the twentieth century the same number of bishops are 
entitled to seats in the House of Lords, though the Churches 
of Ireland and Wales are no longer represented. The two 
Archbishops and the Bishops of London, Durham and 
Winchester always have seats, but the other twenty-one take 
their turn according to their seniority as diocesan bishops of 
the Church of England. They are introduced by two other 
diocesan bishops and without the pageantry which marks the 
introduction of a Temporal Peer. The two benches on the 
right of the Throne are reserved for them. When these are 
not required for the bishops, they may be occupied by any 
Peer who cares to sit in them, though he must not address the 
House from them. This rule was once forgotten by the first 
Lord Birkenhead who, notwithstanding cries of “Order”, made 
a brief speech from the second episcopal bench. When he sat 
down a note was passed to him by the Lord Chancellor 
congratulating the bishops’ bench on its latest recruit! 

H 
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One of the bishops reads prayers before the opening of the 
daily sitting, though this is usually in the morning when the 
judges alone are present. The bishops are distinguished from 
the rest of the House by their white rochets and black chimeres, 
though at the State Opening of Parliament they wear over 
them the scarlet Peer’s robe. Unlike the judges, they do not 
hold their seat in the Lords for life; they lose it when they 
resign their see, and in the case of the translation of a bishop 
he has to be reintroduced afresh. In recent years Archbishops 
Davidson and Lang were given baronies on their resignation 
of their archbishoprics to enable them still to sit in the House. 

Speaking in the Lords is not always easy for the bishops 
who are accustomed to addressing a different kind of audience 
in which silent agreement is more usual than opposition. 
Archbishop Benson once complained to a friend of the dif- 
ficulties he found in speaking in the Lords, describing it as 
“‘a really terrible place for the unaccustomed, frigid impatience 
and absolute good will’. In the Lords rhetoric and fluency 
are suspect, and a sermon disguised as a speech quickly fills 
the tea room. But the House will always listen to a speaker 
who knows his subject and addresses them audibly and not at 
too great length. The intervention of the bishops is always 
welcomed when they speak with some real knowledge of the 
subject. 

There are two striking differences between the Spiritual 
Peers of today and their predecessors of the last century— 
fewer attend the debates, and their importance in party 
politics is negligible. The majority of bishops rarely attend the 
sittings; only a few make any attempt at regular attendance, 
though this is also true of the majority of the Temporal Peers, 
more especially since the House lost much of its power. The 
chief reason for the non-attendance of bishops is to be found in 
the changed nature of their episcopal work. At one time they 
resided only for a few months in their dioceses, and most of 
their work was done by archdeacons and their registrars; 
today there is a much higher conception of the pastoral duties 
of a diocesan: he is expected to visit and to know his clergy and 
parishes; he has to attend innumerable committees which 
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were non-existent in the last century; when he comes to 
London it is usually to attend some ecclesiastical assembly such 
as Convocation, Bishops’ Meetings, the Church Assembly, or 
the Church Commission; he no longer has the time to attend 
regularly the Houses of Parliament; only those bishops who 
live in or near London have the possibility of doing this, and 
if a bishop makes the long journey from the north for a special 
debate, when he arrives he may find it has been suddenly 
postponed. When Dr. Lang was Archbishop of York on one 
occasion he travelled by a night train to speak in a debate ona 
subject in which he was especially interested. His indignation 
was great when he arrived to discover that the debate had 
been postponed to suit-the convenience of the mover, who had 
to attend the funeral of a friend. 

The other difference is the detachment of the Spiritual 
Peers of the twentieth century from party politics; political 
considerations now have little weight in the choice of bishops— 
Conservative Prime Ministers nominated Charles Gore to 
Worcester and William Temple to Canterbury, and Labour 
Prime Ministers have shown equal disregard of the party 
allegiance of the men they have nominated as bishops. The 
Spiritual Peers, as a body, have little influence on controversial 
political problems. The most striking exception to this was in 
1911 when the two Archbishops and eleven diocesan bishops 
voted with the Liberal Government, against a strong Con- 
servative opposition, for the first Parliament Act. The result 
of the division was still in doubt when the Archbishop of 
Canterbury most reluctantly spoke against an amendment 
which would have wrecked the Bill and as the result of its 
defeat the House would have been swamped by the creation 
of some 500 Peers pledged to support the Bill when it was 
reintroduced. The majority was small, and both sides recog- 
nized with gratitude or indignation the influence which the 
Archbishop of Canterbury had on the vote. Few bishops now 
would vote on strictly party questions, unless religious or moral 
issues were involved, nor would either party today want the 
solid support of the episcopal bench. 

Though the attendance of the bishops is small, and they 
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no longer vote on party lines, they still have an important role 
to play. Their membership of the House is a witness that 
England still claims to be a Christian nation, and that from 
the earliest days Church and State have been closely associated 
in making its laws. The opening of the sittings with prayer, 
and on all important occasions the presence of some bishops 
in the House help to keep alive the belief that the foundations 
of national greatness are spiritual. 

But, apart from historical associations, there are two 
practical reasons which justify the presence of the bishops in 
the Lords. As long as the Church remains established, parlia- 
mentary approval is necessary for a large number of measures, 
great and small, which affect its welfare. The creation of the 
Church Assembly and the passing of the Enabling Act did not 
abolish the necessity of obtaining parliamentary sanction for 
Church legislation; almost every year there are sent from the 
Assembly measures which require an approving resolution in 
each House before they receive the Royal Assent. Some of 
these measures deal with technical and detailed matters calling 
for explanation. The diocesan bishops, who have already 
discussed these measures and who will probably have to 
administer them, possess the expert knowledge which enables 
them to commend them to the House and to reply to opposi- 
tion and criticism. It is the more necessary that the bishops of 
the Church of England should have seats in, the Lords as its 
clergy are excluded from membership of the House of Commons. 

But more important than their speeches or votes on Church 
business is the opportunity given to the bishops of forming and 
expressing the Christian conscience on some of the outstanding 
problems of the day. It is their special duty to scrutinize 
matters under debate in the light of the Christian faith. In 
the past the bishops often lamentably failed in this duty; their 
interests were almost exclusively confined to the effect which 
legislation would have upon the Church; they rarely proposed 
or voted for legislation to remove social evils, and in their 
anxiety to support the party which would protect the established 
Church they too often associated themselves with its opposition 
to various reforms. The attitude and votes of the bishops, and 
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still more their failure to denounce social injustice, did great 
harm to the Church among the working classes who came to 
regard it as a reactionary body opposed to all change and 
indifferent to the sufferings of the poor. 

In recent years the bishops have done much to atone for 
the failures of their predecessors. They have taken an active 
part in speaking both on national and international problems. 
There have been many debates on social or world problems 
in which they have intervened, and sometimes they have 
initiated the debate in the form either of a resolution or 
question. The need for housing reform, the prevention of 
unemployment, malnutrition, the persecution of minorities, 
the suffering of refugees, the treatment of prisoners of war are 
among matters which bishops have brought before the House. 

It is not always understood how large are the sources of 
accurate information upon which the Spiritual Peers can draw. 
It is often said that whatever subject is debated in the Lords, 
there is certain to be some one member who is an expert upon 
it. This can be truly said of the bench of bishops, for among 
them there is almost invariably at least one who has special 
knowledge of the subject under discussion. Many of them as 
vicars of large parishes have had close acquaintance with the 
evils of overcrowding, the misery of unemployment, and the 
problems of youth welfare. And when they have not had this 
direct knowledge they can draw upon a mass of experience and 
information from their clergy who are working in parishes 
both in town and country. Twice when I was a young curate, 
Archbishop Davidson asked me for memoranda on social 
problems in which he knew I was interested and on which he 
had to speak in the Lords. Nor is this confined to domestic 
affairs, for the bishops, through the Anglican bishops overseas 
and the great missionary societies, can obtain reliable informa- 
tion about problems which are of world concern. Some of the 
bishops, through their membership of the World Council of 
Churches, have a wide knowledge of international affairs. 
Increasingly when the bishops speak they are not representing 
only their own Church, but the great body of Christian 
opinion in the nation. 
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WOMEN AND THE HOUSE OF LORDS 


by Epwarp F. Iwi 


HE Sex Disqualification (Removal) Act 1919 Sec. 1. 
enacted that ‘“‘a person shall not be disqualified by sex 


or marriage from the exercise of any public function . . .” 
It was generally believed that these words were wide enough in 
their scope without further legislation to give women Peers, i.e., 
Peeresses in their own right, the same right as male Peers, to 
receive a Writ of Summons to sit and vote in the House of 
Lords. Accordingly, it was a matter of considerable surprise 
when the Committee for Privileges of the House of Lords 
decided in 1922 in the Rhondda Peerage Case that by common 
law, as no woman ever had a right to receive a Writ and as the 
right was not expressly conferred on them by the Act, they 
were not entitled to receive a Writ of Summons. It was said that 
the Sex Disqualification (Removal) Act 1919 only removed dis- 
qualifications; it did not confer rights which had not previously 
existed. 

With this decision unchallenged since 1922, it is quite clear 
that the House of Lords would not now in another case depart 
from the principle laid down in the Rhondda Peerage Case. 

There are altogether about twenty-four women Peers who 
are at present excluded from sitting in the House of Lords. 
Some of these, like the Baroness Beaumont, are Peeresses by 
Writ and not as a result of a special remainder granted to their 
fathers at the time the peerage was created. Viscountess 
Rhondda and the Baroness Ravensdale were specially named 
in their fathers’ patents of peerage. A more recent and unusual 
creation was that of Viscountess Daventry, who received the 
peerage on the death of her husband Speaker Fitzroy. The 
terms of her patent of peerage were similar to that granted by 
Queen Victoria to Mrs. Disraeli when in 1868 she was created 
Viscountess Beaconsfield. It was not until 1876 that Disraeli 
was created Earl Beaconsfield. 
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A special remainder is now usually only granted to a great 
war leader, who has a daughter but no son. Recent examples 
are the Earl Mountbatten of Burma and Lord Portal of 
Hungerford. 

The present movement to obtain legislation for the issue 
of Writs of Summons to women Peers started on 4th January, 
1946. In correspondence which appeared in The Times 
advocating a general reform of the House of Lords, a specific 
suggestion was made that women Peers should be entitled to 
sit and vote in the Lords on the same terms as male Peers. 

This correspondence resulted in March, 1946, in a motion 
in the House of Lords moved by Lord Cecil of Chelwood, 
“That women should be eligible to be made Peers on the 
same terms as men”. Lord Mansfield also put down a motion 
“that Peeresses in their own right should be eligible to sit and 
vote in this House [of Lords]”. Lord Jowitt, then Lord 
Chancellor, said that if either of the Resolutions were passed, 
the Government would introduce the necessary legislation to 
enable women Peers to sit and vote in the House of Lords, but 
in view of the sentiments expressed from all quarters of the 
House of Lords, Lord Cecil withdrew his motion and Lord 
Mansfield declined to move his. Neither the Lord Chancellor 
on behalf of the Government nor any other Peer was prepared 
to do it; consequently the debate was adjourned sine die. 

There is, though to a lesser degree than formerly, a feeling 
among some members of the Upper House that the House of 
Lords is a Club, and the members therefore have a right to 
exclude those whose membership they do not desire. Although 
the powers of the Second Chamber have been considerably 
reduced by the Parliament Acts of 1911 and 1949, its members 
still share with the members of the Lower House absolute 
privilege in regard to their speeches, although unlike the 
Members of Parliament they owe no responsibility to anyone. 
The House of Lords in its present form is deemed by many to 
be an anachronism in our modern democracy and the failure 
to admit women Peers on the same terms as men, in an age 
when women now take their place in the armed forces of the 
Crown, where they have the same status and responsibilities as 
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men, shows how out of touch many of its members are with whi 
modern developments and requirements. law 

On the 5th March, 1948, The Times published a letter on Lor 
“Women and the Lords”. It was written by a woman and gave bec 
her reasons why women should be eligible for membership of to | 
the Second Chamber. I quote from it, but with a certain org 
degree of diffidence as the authoress is my wife: pre 


ant 


Nearly thirty years have elapsed [since the Sex per 


Disqualification (Removal) Act 1919] during which time 


women have rapidly advanced towards political maturity. ag 
Admission to the Commons has been followed by the ” 
holding of office, admission to the Cabinet and to member- “i 
ship of the Privy Council. Although the women in the Pe 
House of Commons have never at any time represented an 
more than a very small proportion of the total membership ch 
of the House, their contribution to its labours has been ~ 
considerable. They have shown that where matters of fin 
fundamental importance to the well-being of the nation, 
and particularly to its women and children, are concerned - 
they can overcome narrow party loyalties to work for the rae 
greater good.... th 
What contribution could women make to the national - 


life if they were admitted to the House of Lords? I firmly 
believe that it would be both solid and beneficial. Many 
women who have the inclination and ability to take part 
in public life are unable to contest a Parliamentary 
election, and, even if they did so, there are always among 
the numbers of unsuccessful candidates in every election 
some whose services the nation can ill afford to lose. . . . 

Many women occupied in diverse spheres of activity, in 
education, medicine, industry, or social work, to mention 
but a few, ifadmitted to membership of the Second Chamber 
would be able to make valuable contributions to debates 
covering not only their particular interests but also the more 
general ones. Their natural aptitude for detail work is 
generally recognized... . 


A Committee of men and women was formed to consider 
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what steps could be taken to bring about an alteration in the 
law to enable women Peers to sit and vote in the House of 
Lords on the same terms as male Peers. I was invited to 
become Chairman of the Executive Committee. We decided 
to concentrate on the political aspect of the problem and to 
organize a Petition to the House of Lords for this purpose. The 
proposed Petition clearly involved an alteration in the law, 
and as the Petition was intended to be signed extensively by 
persons of both sexes in all walks and stations of life, it there- 
fore became necessary to apply for leave to organize the 
Petition under the Tumultuous Petitioning Act, 1661. It will 
be recalled that by Section 1 of this Act, leave of three Justices 
in Quarter Sessions had to be obtained to organize the 
Petition and the Court also had to approve of its terms and 
satisfy itself that the wording of the Petition was not of such a 
character as to incite riots. If those responsible failed to obtain 
leave, they were liable to three months imprisonment and a 
fine of £100. 

On the 5th November, 1947, not an inappropriate date to 
originate a constitutional change, I signed the Petition at my 
house in Middlesex. The next day an application was made to 
three Justices at Middlesex Sessions. The terms of the Petition 
were as follows: 

That divers matters of great moment and grave conse- 

quence affecting the well being of the State come from 

time to time before your Lordships House for deliberation. 

That there are no women who have seat, place, and 

voice in the Peers House of Parliament in order to put 

forward (amongst other things) the women’s point of view 
for the guidance and assistance of your Lordships in your 
most solemn deliberations. 

That as a result of the failure to give women such seat, 

place, and voice as aforesaid divers great grievances remain 

unredressed. 

That Parliament by the Sex Disqualification (Removal) 

Act 1919 intended to remove all disqualification of women 

from taking part in the exercise of any public function. 

That the only secular constitutional disqualification not 
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yet removed by the said Statute is to give women a seat, 
place and voice in the Peers House of Parliament. 


THEREFORE YOUR PETITIONERS MOST HUMBLY PRAY 

That your Lordships will seek from His Majesty the King 
His Most Gracious Consent to redress our aforesaid 
Grievances and upon such Gracious Consent being obtained 
your Lordships will concur in taking all such steps as may 
be necessary to give women Peers (whenever created) a 
seat, place and voice in the Peers House of Parliament. 
Provided always that their Patents of Creation shall not 
purport to establish any form of limitation other than those 
heretofore recognized by the Law and Custom of Parlia- 
ment. 

And your Petitioners, as in duty bound, will ever pray etc. 


After the Petition had been read to the Court, leave was 
granted. The proceedings at the Middlesex Sessions were 
widely reported in the English and foreign press. It appeared 
that the Act had seldom before been complied with by anyone 
organizing a public Petition to change the law. Copies of the 
Petition were extensively signed in England and Wales, 
Scotland and Northern Ireland. Authority, however, has 
since ordained that never again should it be thus embarrassed 
by such widespread publicity. That part of Section 1 of the 
Tumultuous Petitioning Act, 1661, which required an applica- 
tion to the Court to be made was afterwards repealed. Though 
not relevant to Women in the House of Lords it may be of 
interest to observe that it was under this Act that Lord George 
Gordon was convicted for his part in the Gordon Riots. 

In January, 1948, while signatures to the Petition were 
still being collected, the Parliament Bill to reduce the Lords 
veto from two years to one year came before the Lords. 

It will be recalled that the debate on this Bill was adjourned 
to enable a Conference of Party Leaders to be held to try and 
arrive at an Agreement for the Reform of the Second Chamber, 
not only as to its composition but also its powers. The con- 
ference reached agreement on the composition of a new 
Second Chamber but failed to reach agreement on its powers 
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(see pp. 170-175). Accordingly, the Government proceeded 
with the Parliament Bill which in due course became law under 
the Parliament Act procedure. In the Report of Party Leaders, 
which was published in May, 1948, it transpired that one of the 
matters upon which all the Party Leaders were in agreement 
was that in a Reformed Second Chamber women should be 
admitted as “‘Lords of Parliament” on the same terms as men. 

Before the Petition was ready to be presented, Lord 
Reading moved in the House of Lords on 27th July, 1949, that 
“In the opinion of this House. ..steps should be taken to 
obtain leave to introduce legislation as soon as may be 
practicable, to confer upon women Peers, who under the 
existing conditions are not qualified to take their seats in this 
House, the same rights, duties and privileges as are now 
enjoyed by male Peers having seat, place and voice in this 
House.” 

Early in the debate it became clear that a change in the 
outlook of the House on the matter had come about since it 
had been raised by Lord Cecil in 1946, but it was equally clear 
that the admission of women, even if the motion were passed, 
would not become effective until such time as it could form 
part of a general reform of the House of Lords. Although 
Lord Reading’s motion was carried by 45 votes to 27, it was 
clear that the injustice to women Peers was to continue. 

When the matter was raised in 1946 Lord Addison, 
Leader of the House, said in the course of the debate: ‘On this 
particular matter [the admittance of women to the House of 
Lords] which we regard as a question merely of sex dis- 
qualification, our view is that we should leave it to your 
Lordships to decide. It is not a question of the constitution of 
the House of Peers; it is a question of whether a woman should 
have this remaining disqualification attached to her because 
she is a woman.” Subsequently the Government’s attitude 
changed and it became apparent that the admission of women 
to the House of Lords was to be regarded as a constitutional 
change and not merely as the removal of a sex disqualification. 
Accordingly they were only prepared to deal with it as part 
of the general reform of the House of Lords. 
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As the House of Lords had passed the Resolution moved by 
Lord Reading it became unnecessary to occupy the time of the 
House further by presenting the Petition which had received 
widespread support. 

The next phase was initiated in 1953 when Lord Simon 
introduced a Bill for the creation each year of a limited number 
of Lords of Parliament for life (see pp. 118-119), and the Bill 
provided that women should be eligible to be created Lords of 
Parliament on the same terms as men. This Bill made no pro- 
vision for the existing women Peers unless some were to be 
created Lords of Parliament. It did not give them as Peers a 
status of equality with male Peers. During the debate on the 
Second Reading of Lord Simon’s Bill in February, 1953, the 
Government announced its decision to convene another All- 
Party Conference on the Reform of the Second Chamber. The 
second reading of Lord Simon’s Bill was therefore adjourned 
sine die. The invitation to the second All-Party Conference was 
accepted by the Liberal Party but rejected by the Labour 
Party. It is to be hoped that the Government during the forth- 
coming Session will produce a plan for the reform of the 
Second Chamber and implement it by legislation. 

Should such a plan be forthcoming in the near future, and 
if a movement were initiated by those Peers who supported 
Lord Reading’s motion in July, 1949, to bring pressure upon 
the Government to introduce the necessary legislation to 
admit women Peers on the same terms as men, regardless of 
the general reform, it would help to reassure public con- 
fidence that the members of the Second Chamber appreciated 
their responsibility to the nation as a whole to see that a reform 
which was generally desired should be carried into effect. It 
would further show that they were desirous as far as the 
constitutional composition of their House permitted to draw 
upon all available brain power of both sexes. The complete 
political emancipation of women should not be made de- 
pendent upon the Reform of the Second Chamber, which is a 
far more controversial subject and may not be resolved in 
the immediate future. 
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LIFE PEERAGES 


by Sypney D. BaiLey 


T the beginning of vol. 140 of the third series of Hansard 
will be found a copy of the Roll of the Lords Spiritual 
and Temporal for the year 1856. The last name on the 

list is that of James Lord Wensleydale. 

Lord Wensleydale, alias Sir James Parke, was an elderly 
and distinguished judge.* His three sons were dead and in the 
normal course of nature he was likely to die without male issue. 
Nevertheless, the Patent of 16th January, 1856, elevating him 
to the rank of baron stated that the peerage was “‘for and during 
the term of his natural life”. It was an explicit attempt on the 
part of the advisers of the Crown to create a life peerage. 

As it happened, Lord Wensleydale was prevented by a 
severe attack of gout from taking the oath at the beginning of 
the session,t! and in his absence Lord Lyndhurst moved that 
the case be referred to the Committee for Privileges. The 
question for consideration was whether a person on whom a 
peerage for life had been conferred is entitled to sit and vote in 
Parliament. In due course the Committee reported that neither 
the Letters Patent purporting to create Sir James Parke a 
Baron for life nor the Writ of Summons which had been issued 
in pursuance thereof entitled him to sit and vote. The House 
concurred in this opinion on 25th February, and on 23rd July 
Lord Wensleydale was created a hereditary peer in the usual 
form. 

The matter had arisen because there were not enough 
judges in the House of Lords at that time to cope with the 
*There has been some tendency in the twentieth century to exaggerate 
Lord Wensleydale’s age. Viscount Elibank, for example, described him as 
“over 80 years of age”’ (28 February, 1929) and Lord Strickland mentioned 


“the age of 80” (24th March, 1937). Lord Wensleydale was, in fact 74 years 
old at the opening of the session in 1856. 


TA list of references to Hansard will be found on p. 120. I have, where 
appropriate, put the quotations into direct speech. 
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growing volume of judicial business. The remedy in the minds 
of the Government was to grant life peerages to a number of 
eminent judges, thus adding to the judicial strength of the 
House without causing any permanent increase in the peerage. 
Earl Granville, Lord President of the Council and Leader of the 
House, put it like this: 

In order that our judicial duties may be properly discharged, 
this House ought to be well provided with Peers who are per- 
fectly acquainted with the common law. .., with Chancery 
law, with criminal law, with the Scotch law, and with 
civil law. I do not mean to say that the members of the 
legal profession in this House should be equal in number to 
the Spiritual Lords, for I certainly think thirty law Lords 
would be rather too much of a good thing.? 

The principle of life peerages was not new. During the 
fourteenth and fifteenth centuries several life peerages had 
been conferred, though for various reasons none was an exact 
parallel with the Wensleydale case. In one instance of a life 
peerage, dating from 1377, the grantee had been a foreigner 
and therefore not qualified to sit and vote in Parliament. There 
were several cases of persons granted life peerages who already 
held hereditary titles and were consequently allowed to sit and 
vote in Parliament quite apart from the additional conferment 
of a life peerage. Among cases of this kind during the reign of 
Richard II was that of John of Gaunt, Duke of Lancaster, who 
was created Duke of Aquitaine for life in 1390. There were 
several similar instances in the reign of Henry V, who granted 
life peerages to his brothers John and Humphrey and his 
cousin Richard in 1414, and to his uncle Thomas in 1416. 

Another important class of life peerages dated from a later 
period. From the Restoration onwards no fewer than eighteen 
distinguished ladies had been awarded life peerages by 
appreciative monarchs. These included Louise de Keroualle, 
who had been created Duchess of Portsmouth for life by 
Charles II in 1673; Catharine Sedley, created Countess of 
Dorchester by James II in 1686; Madame de Schulenburg, 
created Duchess of Kendal by George I in 1719; Petronilla 
Melusina, natural daughter of George I and the said Duchess 
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of Kendal, created Countess of Walsingham in 1722; and 
Madame Wallmoden, created Countess of Yarmouth by 
George II in 1740. 

There were differences of opinion as to the relevance of 
these cases. Peeresses in their own right were not then, and are 
not today, entitled to sit and vote in Parliament. In any case, 
Lord Lyndhurst was at pains to point out in his speech on the 
Wensleydale case that these precedents did not date from a 
particularly moral period in British history.* Lord Granville, on 
the other hand, felt that this strengthened rather than weak- 
ened the Government’s case. “If the Crown... could, and 
actually did, make Peeresses for life of an unpopular King’s 
foreign mistresses, how can the right of the Crown in Baron 
Parke’s instances be disputed ?”’4 

The Government’s case in 1856 was quite simply that there 
was a dearth of judicial talent in the House of Lords and that 
many candidates for ennoblement were entirely suitable except 
that they were notsufficiently wealthy to transmit to their descen- 
dants the pecuniary means to sustain the dignity of the peerage. 
One fact was—though nobody was indelicate enough to 
mention it publicly—that in former times eminent judges were 
able to procure sinecures for their sons. The publication of the 
Northcote-Trevelyan Report in 1853 had initiated a new era in 
which nepotism not only became difficult but was generally 
looked on with disfavour. Judges were now, as one Peer put it, 
men with large families but small fortunes.® “If there is any 
one thing which has been fatal to foreign aristocracies all over 
the Continent,” said Earl Granville, “‘it is their great increase 
in number while there is a proportionate diminution of 
wealth.”’® The Government was certain that life peerages were 
not only legal—most of the opponents were prepared to 
concede this—but also constitutional and expedient. 

The main argument advanced by the opponents in the 
debate was based on tradition: it had not been done before. 
“The position which I mean to lay down and can maintain,” 
said Lord Lyndhurst, “is that no instance has occurred in the 
history of this country within the last 400 years in which any 
commoner has been raised to a seat in this House by a patent of 
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peerage containing an estate for life.”? The Earl of Derby 
insisted that never, since the constitution of the country was 
“settled”, had there been an attempt to establish a precedent 
of the kind proposed.® 

The views of Coke, Selden, Blackstone, Hallam, and other 
authorities were referred to in the debates, and Earl Stanhope 
quoted with approval a remark of Napoleon’s to the effect that 
the House of Lords was the bulwark of the English constitution. 
Lord Lyndhurst, for his part, suspected that the secret of the 
proposed change was merely a desire to copy foreigners. “In 
our intercourse with our friends on the other-side of the water, 
have we become so enamoured of their Senate that we can 
admire and favourably contrast its efficiency, its vigour, and its 
independence with that of Your Lordships’ House ?”’?° 

Some of the opponents admitted the shortage of judicial 
talent in the House but could not seewhysuitable men should not 
be made hereditary Peers in the usual form. If their descendants 
were not wealthy enough to support the dignity of a peerage, 
they could always be degraded. Lord Campbell was among 
those who cited precedents for this course; “Long before 
lawyers were made Peers, poverty appears to have been an 
evil which visited the peerage.” 14 

The hereditary principle was defended as a stout bulwark 
against revolution. It was the hereditary quality of the House, 
said Lord St. Leonards, which gave weight and steadiness to 
its decisions. ! “‘If you admit the power ofa Minister to introduce 
even one life peerage at his discretion”’, said the Earl of Derby, 
‘and to keep that peerage dangling from father to son as a bait 
for further services, I tell you that the hereditary character of 
this House is gone—its usefulness in legislation is gone—its 
independence is gone—and you had better abdicate your 
functions... This is not a visionary apprehension. I am 
putting a case which must arise.””!* Lord Campbell reminded 
their Lordships that the House of Lords had been abolished for 
a time in the seventeenth century (see pp. 139-140), and a 
chamber of life Peers might do it again." 

If the proposal were persisted in, it was said, there would 
come into existence two classes of Peers.15 People would say of a 
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man created a life Peer that he was poor but competent, 
whereas a man given a hereditary peerage would be presumed 
rich but stupid. Indeed, in time the sole qualification for a life 
peerage might be a man’s poverty. 1” 

The opponents made the further point that only a man oi 
wealth could afford independence of judgment.1® Worthy but 
indigent life Peers would be creatures of the Ministry of the 
day,!® and Ministers would be tempted to swamp the House 
with life Peers of their own creation. “‘It must necessarily be 
abused by unscrupulous Ministers’, said Lord Campbell.?° 
The question, said the Earl of Derby, was not whether judges 
should be given life peerages to assist the House in its judicial 
functions, but whether Ministers should have the indisputable 
power of swamping the House. “I will not consent without a 
struggle to see the House of Peers swamped.”’?? The Duke of 
Argyll pointed out that such a course was already possible. ““The 
danger of swamping the House of Lords by the exercise of the 
prerogative is as great from the creation of hereditary Peers as 
from the creation of Peers for life.”?* “The prerogative of 
creating Peers for life is, no doubt, capable of being abused”’, 
said another Peer, “but there is no prerogative of the Crown . . . 
which is not capable of being abused.”’** Lord Cranworth, the 
Lord Chancellor, emphasized that the real check on the 
creation of an improper number of Peers was in the active 
control exercised by public opinion. **4 


* * * 


Looking back on the debates on the Wensleydale case, it 
would seem that pretty well everything that can be said either 
for or against the principle of life peerages was said on that 
occasion. Subsequent debates have consisted in large measure 
of repetitions of the arguments used in 1856, though the 
arguments have been adapted in detail. 

The next attempt to introduce the principle of life peerages 
was in 1869 when Lord John Russell sponsored a private 
member’s bill providing for the creation of a limited number of 
life Peers. As originally introduced, the bill would have permitted 
the creation of not more than four life Peers a year, with a 

I 
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maximum of twenty-eight such Peers at any one time. Persons 
eligible for life peerages would be Scottish and Irish Peers, 
persons who had served for at least ten years in the House of 
Commons, officers of the army and navy, high legal and 
judicial officers, eminent public officials, and men distinguished 
in science, art or literature. 

The debate on this occasion was enlivened by several 
striking speeches from the Marquess of Salisbury who had 
succeeded to the peerage the previous year. Lord Salisbury 
welcomed the principle of the bill, but considered that it did 
not go far enough. He could not see the advantage of granting 
life peerages to distinguished writers, artists or scientists since 
such persons had not been trained in politics; nor did he want 
any more representatives of the army and navy in the House, 
He was, however, in favour of granting life peerages to “those 
classes whose wealth and power depend on commerce and 
mercantile industry.” The trouble with the House of Lords, he 
went on, is that “we belong too much to one class, and . . . are 
all too much of one mind”. The House of Lords, though not an 
elective House, ought nevertheless to be a representative one. 
Not until that was plainly so would the House be able to with- 
stand the advancing power of the House of Commons.*® He 
looked with apprehension upon any great revolution, believing 
that all wholesome change was gradual. *¢ 

Among the outstanding speeches from the opponents of the 
bill was one from the Earl of Derby, who ridiculed the sugges- 
tion that the effect of the bill would be to strengthen the House 
of Lords. He pointed out that they were being asked to add to 
the prerogative of the Crown, which in reality meant adding 
to the power of Ministers, and since Ministers were dependent 
on the House of Commons, what they were really doing was 
adding to the power of the Commons.?’ He held the view that 
the House of Lords should rest on sure and settled property, on 
large hereditary possessions, ** 

The Earl of Malmesbury pointed out that Peers mixed 
freely with commoners and that many travelled to London by 
train like other people.*® Lord Cairns wanted to know why 
large landowners were supposed to be less intelligent than 
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other members of the community.*® The Earl of Harrowby 
considered that wealth and industry had merits, but not such 
as should claim for them the distinction of a peerage.*! The 
Earl of Carnarvon pointed out that the great advantage 
enjoyed by the House of Lords was “the absence of con- 
stituents’’.82 Beyond this, little new was added, and in the end 
the bill was defeated on third reading by 106 votes to 76. 

In 1876 the shortage of judges in the House was remedied 
by the passing of an Act “for the purpose of aiding the House of 
Lords in the hearing and determination of appeals”. The Act 
provided for the appointment of Lords of Appeal in Ordinary 
holding office for life. Such Lords of Appeal had to have 
previously held high judicial office for at least two years or to 
have practised at the Bar for at least fifteen years. The maximum 
number of such Lords of Appeal was fixed at four in the 
original Act, but was increased to six in 1913, seven in 1929, 
and nine in 1947. 

In 1888 the issue of life peerages was debated in both Houses 
of Parliament. The debate in the Commons was initiated by 
Henry Labouchere in a lively speech. Labouchere was opposed 
in principle to bicameralism, but he was even more strongly 
opposed to the hereditary principle. ‘Members of the House of 
Lords are neither elected nor selected for their merits. They sit 
by the merits of their ancestors who are rotting in their graves; 
and if we look into the merits of some of those ancestors . . .” 
Persons selected for ennoblement were either successful money- 
grubbers or unsuccessful politicians. He wanted to know why 
so many brewers and financiers had been elevated to the peer- 
age. The principle seemed to be that a man who had looked 
well after himself would look well after other people. Many 
Peers were given formal duties at Court, but these duties 
required neither intellect nor learning; indeed, it was common 
knowledge that a well-trained ape could do the jobs equally 
well. Most Peers were servile and submissive instruments of the 
Tory leaders.** 

Mr G. N. (later Marquess) Curzon replied. Mr. Labouchere 
he said, was a man of facetious and fanciful temperament, and 
no institution was safe from his quips or his satire. It was 
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useless to complain that there was a permanent Conservative 
majority in the House of Lords. ““That is a necessary feature ofa 
Second Chamber. [““Oh!”] There has never been a Second 
Chamber in the history of the world which did not contain a 
Conservative . . . majority.”” Curzon objected to the reference 
to brewers and financiers, and in an eloquent passage con- 
trasted the English aristocracy with its continental counter- 
parts. ““While the nobility of other countries has, under the 
blighting influence of caste, shrivelled into a dry and sapless 
trunk, the nobility of England has struck new roots into the 
soil, and recruited itself by fresh impulses from the source 
whence it sprung; and while other countries have suffered 
from making money and not birth the test of rank, we have 
been free from the degrading taint of Mammon worship in 
England.’’*¢ Thus inspired, the House defeated Labouchere’s 
motion by 223 votes to 162. 

The House of Lords had a preliminary canter on 26th 
April on a private member’s bill which provided for an Upper 
Chamber consisting of the Peers of the Blood Royal, the Lord 
Chancellor and the Law Lords, the two Archbishops and the 
Bishopsof London, Durhamand Winchester, 180 Representative 
Peers elected by the whole body of the peerage, the Scottish 
and Irish Representative Peers, together with some 130 persons 
nominated by County and Borough Councils, and 16 persons 
nominated by the Crown and representing British Colonies 
overseas, Protestant Dissenters, Roman Catholics, and Science, 
Letters and Sound Learning. The bill also provided for the 
creation of not more than five Life Peers during the course of 
any one Parliament. The bill was withdrawn after the Marquess 
of Salisbury, Prime Minister and Foreign Secretary, had 
promised to introduce his own Life Peers bill.*® 

Lord Salisbury fulfilled his promise on 18th June with what 
the Earl of Rosebery called “‘a singularly modest speech”’.** In 
its main principles the bill followed the lines of Lord John 
Russell’s bill of 1869. Life peerages could be granted to not 
more than four persons a year, such persons being chosen from 
certain categories such as judges, ambassadors, colonial 
governors, and officers of the army and navy; together with 
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one other suitable person with special qualifications who did 
not fit into any of the categories. The total number of Life Peers 
could not exceed fifty at any one time.*? 

Lord Rosebery, for the Opposition, said he would vote for 
the bill because by passing it they would open the sluice-gates 
of reform. “‘I shall give it my humble support, not because of 
the intrinsic virtues of the measure, but because I believe it to 
be a certain precedent for larger, and more extensive, and 
more operative proposals.’’** The bill was given a first reading 
and three weeks later received a second reading. 

It might have been supposed that the principle of life 
peerages would now be enacted. A bill, essentially Liberal in 
conception, but sponsored by a Conservative Prime Minister, 
had passed its first and second readings in the House of Lords 
with general support. ‘“The principle of Life Peers”, the Earl of 
Derby had said, “is more or less admitted by nearly every 
Member of the House [of Lords]’’.*® But in fact the bill had to 
be withdrawn because “a leading Member in another place” 
had said he would oppose any measure for reforming the Lords 
which had not been introduced in the Commons at the begin- 
ning of the session. *° 

It was not until 1907 that a fresh attempt was made to 
proceed with a bill for amending the composition of the House 
of Lords. The bill was withdrawn after debate, but the whole 
question of House of Lords reform was referred to a Select 
Committee, which in due course reported in favour of the 
principle of life peerages (see p. 145). The House itself, however, 
did not proceed with the matter, and when the crisis of 1909-11 
came, the substantially hereditary character of the House of 
Lords was a special object of criticism. 

Since the first Parliament Act was passed in 1911 there have 
been various proposals for reforming the composition of the 
House of Lords, ¢.g., the Report of the Bryce Conference in 1918 
(see pp. 151-169) the Resolutions introduced by Viscount Peel 
in 1922,*! the motion of Viscount Fitzalan of Derwent in 1927,** 
the Resolutions introduced by the Earl of Clarendon in 1928, 
and the bill sponsored by the Marquess of Salisbury in 1933. 
In 1929 Viscount Elibank introduced a bill providing for 
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the appointment of Life Peers, but he withdrew it when it 
became clear that the general feeling in the House of Lords 
was against it.45 In 1935 Lord Rockley introduced what was 
substantially the bill sponsored by his uncle, Lord Salisbury, in 
1888, which itself was based on Lord John Russell’s bill of 1869. 
The bill had a second reading but proceeded no further.*® In 
1937 Lord Strickland proposed that the Prime Ministers of the 
Dominions should be granted life peerages, but withdrew his 
motion after a short debate.” 

And so we come to Viscount Simon’s bill of 1953. ““The 
object of the bill is to authorize the creation by Her Majesty, on 
the recommendation of the Prime Minister, of a limited number 
of persons to be Members of this House [of Lords] during their 
lives, without transmitting the right to be Lords of Parliament 
to their heirs. The Bill suggests that ten should be the maximum 
number of Life Peers to be created in any one year.’”*8 

Lord Simon’s bill encountered the difficulty which had 
arisen in all previous attempts to permit the creation of Life 
Peers: the difficulty of separating the question of the composi- 
tion of the House of Lords from the question of the House’s 
functions and powers. ““The problem is a double one”’, said 
Lord Bryce in 1921. “It is a problem of the powers which have 
to be given to the reconstituted House, and of the method of 
constituting that House. These two questions are closely inter- 
connected.”’¢* Lord Rosebery, it will be remembered, supported 
the principle of life peerages in 1888 because he believed this 
would open the way to more extensive reforms; but equally 
many people have opposed bills permitting the creation of Life 
Peers, not because they objected to the principle of life peerages 
as such but because they did not favour dealing with one 
aspect of House of Lords reform in isolation from other 
aspects. The Labour Party has been more vigorously opposed 
to the hereditary principle than the Liberal or Conservative 
Parties, and yet it has not supported any of the various bills 
providing for the creation of Life Peers. Earl Jowitt made it 
clear, when moving an amendment to the motion for the 
second reading of Lord Simon’s bill, that he believed it 
inopportune to alter the constitution of the House of Lords in 
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one particular without consideration of wider changes.®® In 
doing this he was reiterating in large measure the views 
expressed by Lord Parmoor in 1929°! and by Lord Snell in 
1935 and 1937.°? Nevertheless, it was a Government amend- 
ment providing for the adjournment of the debate on Lord 
Simon’s bill, pending discussions on the reform of the House of 
Lords which the Government had suggested should take place, 
which was finally agreed to on 4th February, 1953. 

In reviewing the story of the question of life peerages during 
the past century, as reflected in the debates in Parliament, it is 
perhaps appropriate to conclude with a passage from Viscount 
Samuel’s speech on Lord Simon’s bill: 

I was one of the Cabinet of that day [1911], and one of the 

team of Ministers who had that Bill [the first Parliament 

Bill] in hand. Looking at the events which have occurred 

since than, and taking a bird’s-eye view, I thought that the 

whole process reminded me of something of which I had 
had experience; and I came to the conclusion that the 
course of events with regard to the House of Lords question 
resembles nothing so much as a State Ball at Buckingham 
Palace, with its quadrilles—in which I had the honour to 
participate, gorgeously arrayed, at that distant date, forty 
years ago. We took dignified steps this way and that way; 
we would advance and retire, take two steps to the right 
and return to our places, take two steps to the left and 
return to our places again. The comparison is made the 
more apt because, as now, in one of the figures ladies took 
the centre of the floor, and, turning round, dropped a 
graceful curtsey to which the gentlemen responded by 
respectful bows. Then we marched round in couples, and 
once more returned to our places. The whole ritual—for it 
was more a ritual than a dance—was very satisfying and 
impressive. It was a performance, a charming performance; 
but nothing was done. Nothing ever happened; no one ever 
went anywhere; it was a performance without achievement. 
And so it has been in the case of the House of Lords 


question. *% 


* * * 
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DELAYING POWER 


DELAYING POWER: TWO VIEWS 
I. By THe Rr. Hon. WALTER Ettiot, C.H., M.P. 


IME is the life-blood of a government. Governments 
are short-lived, especially Parliamentary Govern- 
ments working under the system of nation-wide 
popular elections, held every three or four years. The shadow 
of the coming election inevitably covers nearly half of their 
effective lives. It is not necessary, therefore, to emphasize the 
importance of any factor involving delay. When this power is 
entrenched in a Chamber whose composition and duration are 
independent of the Government of the day, it could very easily 
be vital. The Parliamentary struggles of the late nineteenth and 
early twentieth centuries established in this country the power 
of the Lower House as supreme, not only in financial affairs, 
which had long been conceded, but in every branch of legisla- 
tion and administration. But the terms under which this 
supremacy should be exercised have been a matter of sharp 
argument, and at times of open conflict, between the two 
Houses. 
In December, 1949, the Parliament Act now in force (see 
p. 176) received the Royal Assent, and was placed on the Statute 
Book. Previous to that, the relations between the House of 
Commons and the House of Lords had been governed by the 
Parliament Act of 1911—the only written part of our Consti- 
tution (see pp. 148-150). Under the 1911 Act, a Bill which the 
Government desired to secure had first to be passed by the 
House of Commons and sent up to the Lords in the usual way. 
If the measure were then rejected by the Lords, or so amended 
as to be unacceptable, it might then be presented anew to the 
Commons in a subsequent session, and sent forward again. If 
again rejected, it could once more be brought forward in a 
new session, and sent to the Lords yet again; this time, if 
the Lords refused to pass the Bill, it could be presented to 
the Crown for the Royal Assent without the concurrence of the 
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Lords, provided only that two years had elapsed between the 
original “second reading” of the Bill and its last “third 
reading”. That is to say, a two-year period was required 
between the effective opening of proceedings on the Bill in the 
Commons, and its final dispatch from that Chamber. 

The Parliament Act of 1949 revised the Act of 1911, and 
further curtailed the delaying powers of the Upper House. 
The period for which the House of Lords might hold up a 
measure was reduced from two years to one, spread over two 
sessions instead of three. The argument of the then Govern- 
ment, the Socialist Government under the Prime Ministership 
of Mr. Attlee, was that the Parliament Act of 1911 had been 
too generous in allowing the House of Lords a suspensory 
period of two years. They claimed that this, in fact, would 
allow the House of Lords, if it so desired, to render ineffective 
any proposed legislation in the fourth and fifth years of a five- 
year Parliament. They agreed that matters in dispute between 
the two Houses should not be rushed through, before the public 
had had time to appreciate what was going on; but they 
claimed that a year was in fact ample for this purpose. 

Against this it was argued, particularly by Mr. Churchill, 
who of course had played an active part in framing the 
proposals embodied in the 1911 Act, and in the debates after 
which it became law, that the “deepening of the shadow” 
over the fourth and fifth years of a five-year Parliament was 
envisaged and indeed approved by those who had designed 
and put through the 1911 Act. It was, he contended, a consti- 
tutional safeguard of great importance. An elected Chamber 
with a new mandate might reasonably claim that it repre- 
sented the popular will, and that the measures which it was 
bringing forward had the assent of the electorate. As the 
elections receded, the Parliamentary majority inevitably fell 
more and more out of touch with public opinion. Wide and 
far-reaching measures, such as were alone likely to provoke 
conflict between the two Houses, should not be brought for- 
ward in the closing stages of a dying Parliament. If they were, 
it was reasonable to ask that if necessary they should be deferred 
till after a General Election had taken place—then, if the 
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Government bringing forward these proposals had again 
secured a majority, both statute and practice enjoined that 
its will should forthwith prevail. 

The Opposition further contended that a one-year period 
of delay gave no real safeguard. On the average, eight months 
may easily be consumed while a Bill passes through the 
ordinary processes of Parliament. Only after this process is 
complete, can it be claimed that the issues have been properly 
defined. In the case of a very controversial measure, therefore, 
the period from the opening of proceedings to the final stage 
of Royal Assent, might involve no more than six months of 
actual delay and perhaps less. 

These arguments were greatly sharpened by the fact that 
the prospects of the Bill to nationalize the iron and steel 
industry were much affected by the question as to whether it 
should have the benefit of the new Parliament Act if passed. 
This subject is now of merely academic interest. It is worth 
while remembering, however, that Mr. Herbert Morrison in 
moving the second reading of the present Parliament Act said 
that even if the leaders of the Conservative Party in both 
Houses were to give the Government assurances that the 
House of Lords would not reject the Iron and Steel Bill, he 
could assure them that the Parliament Bill would still go 
forward. “The Government’, he continued, “is moved by 
general constitutional considerations, and not by a threat to a 
single Bill’’. 

It must therefore be taken as the settled policy of one of the 
two great parties in the State that the period of delay which 
the House of Lords can impose should be kept at least down to 
its present limits. It is true that during the Conference on the 
powers of the House of Lords, which preceded -he introduction 
of the Parliament Act of 1949, Socialist Ministers taking part, 
had been prepared to recommend to the Labour Party, as part 
of a general agreement on House of Lords reform, that the 
period of delay proposed, namely, one year from the original 
second reading in the Commons of the disputed measure, 
should be extended to nine months from the third reading, if 
this should be longer (see pp. 172-173); but this was not pro- 
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ceeded with when the Conference broke down, and there is no 
certainty that it would again be proposed. 

The interesting fact remains, however, that there are 
innumerable opportunities for delay by the Second Chamber, 
if it desired to exercise them, which are not in the least affected 
by all these battles. Chief amongst them, perhaps, is the case 
of Resolutions under the powers delegated by Parliament to 
Ministers. Without these delegated powers, and their frequent 
exercise, Parliamentary Government under present conditions 
could not be carried on. The procedure on delegated legisla- 
tion is most familiar to the public under the title of “prayers”; 
since it is on a “prayer” to the Crown that such-and-such an 
Order should not be made, or if made, should be annulled, 
that the debates arise, which bring such matters to the public 
attention. The control of delegated legislation is secured, either 
by a “negative resolution”, i.e., the subjection of the Order in 
question to a “prayer” that it be not proceded with, or, still 
more drastically, by the subjection of the Order to a “‘positive 
resolution”, that is to say, to the proviso that it cannot come 
into action without an affirmative vote. 

Now negative resolutions can be, and affirmative resolu- 
tions must be, passed by both Houses of Parliament. The House 
of Lords’ veto, in fact, naked and unashamed, exists here 
without any of the complicated procedure outlined above for 
the settling of any dispute which might arise in consequence 
of its exercise, and has been re-enacted in literally scores of 
Bills passed by Governments of every complexion while all 
this long dispute between the two Houses has been in progress. 
Not a single case of dispute, or even of difficulty, due to the 
use or even the threat to use this formidable power, has ever 
taken place. This is a singular testimony to the fundamental 
good sense of each Chamber, and the common agreement of 
all that ‘the Queen’s Government must be carried on’’. 

In fact, the arguments over the delaying powers are only 
arguments about the conditions of appeal to a tribunal which 
each House, and both Parties, recognize to be supreme and 
final—the Electorate. 

The real difficulty arises from the fact that proposals to 
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delay naturally bear more hardly against those whose pro- 
gramme involves the maximum of change. The further point 
can justly be made, in theory at least, that to entrust such 
powers to a non-elected Chamber is further to weight the 
balance against changes which may be desirable and at times 
are vital. This is merely, however, part of the argument about 
the proper constitution and powers of any Second Chamber. 

The only maxim as to the proper use of delaying powers is, 
that they must be administered in the spirit of the Constitution, 
and not by its letter. “Working to rule” in Parliament could 
produce exactly the same deadlock which has been seen time 
and again in industrial affairs. No delay will be long enough 
for the full consequences of any action to be explained, or even 
to be agreed upon, by those proposing and opposing it, before 
a modern electorate. All one can say is, that on the whole the 
delaying powers of the House of Lords have not been 
unreasonably used. As long as that can be said, powers of this 
kind will be left in its hands. 


II. By THe Rr. Hon. P. C. Gorpon WALKER, M.P. 


mentary democracy as we know it in the United Kingdom 

and the other countries of the Commonwealth. 

A Second Chamber is a natural device in a federation in 
which it can discharge the function of representing and pro- 
tecting the interests of the member states that make up the 
federation. But, even in this case, it is much more suited to a 
federation that practises presidential democracy, like the 
United States, than it is to a federation that practises parlia- 
mentary democracy. A system of presidential democracy of the 
American type depends upon and presupposes checks and 
balances between the various organs of authority: the Senate 
therefore has powers that enable it to hold its own with the 
President and the House of Representatives. 

It is a very significant fact that has been too little noticed 
by constitutional theorists that all the federations in the 
Commonwealth without exception have Second Chambers 


|: is not at all easy to fit a Second Chamber into a parlia- 
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that are far less powerful than the American Senate. In all of 
them there are provisions by which the Lower House can make 
its will effective over the Upper House. This is true even in 
Australia which modelled its constitution closely on the 
American pattern: the original intention that each State 
should be represented as such in the Senate has been largely 
frustrated by the operation of the party system. The Australian 
States are very jealous of their sovereignty, but they use other 
means than the Senate to preserve it. 

The reason for this constitutional weakness of Second 
Chambers is obvious if we consider the nature of modern 
parliamentary democracy. So far from desiring a system of 
checks and balances, parliamentary government presupposes 
the concentration and continuous transmission of authority 
throughout the state. The whole idea is that there should always 
be a Cabinet capable of exercising through Parliament the 
sovereignty of the State. This is essentially a democratic idea 
designed to ensure that the will of the people shall prevail 
quickly and completely. A country that wants parliamentary 
government and the Cabinet system cannot tolerate deadlocks 
between the various organs of the constitution that might make 
effective government impossible. It is because the concentration 
of authority is natural to parliamentary democracy that, 
wherever it is practised, power has tended to vest itself in the 
Lower House, which is the one directly formed by and respon- 
sible to the people. 

It is therefore difficult to find a place for a Second Chamber, 
whose whole purpose is delay, in a parliamentary democracy 
which by its nature abhors delay and deadlock. 

This is the real problem and not the fact that almost any 
Second Chamber you can think of (and certainly the House of 
Lords) is likely to favour the conservative party against the 
party that wants to make changes. You cannot delay people 
whose purpose is to do as little as possible. This is certainly an 
important practical consideration in the eyes of the British 
Labour Party; but, even if it were theoretically possible to 
devise a Second Chamber that was absolutely fair as between 
the political parties, the difficulty of principle would remain. 
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Nor does the argument seem in the least valid to me that (as 
Sir Winston Churchill has argued) there should be a “‘deepen- 
ing of the shadow” over the fourth and fifth year of a Parlia- 
ment. If it is really true that a Parliament becomes too far 
removed from the authority of a mandate from the people in 
the fourth and fifth year, then the proper remedy is to propose 
three-year Parliaments. No one has seriously put forward such 
a proposal in Britain: it seems to be generally agreed that with 
such a short term Parliament would be too conscious of 
imminent election. 

Though it is hard to find the right form for a Second 
Chamber, there is broad agreement in the Labour Party that 
a revising (as distinct from a delaying) Second Chamber is very 
desirable. It undoubtedly improves the work of the Lower 
House if it knows that its Bills will be publicly scrutinized in 
another place. This scrutiny, moreover, enables amendments 
to be made that have been agreed upon at a late stage in the 
House of Commons. If the Lords were abolished, a further 
stage would have to be introduced into the discussion of Bills; 
and little if any legislative time would be saved. 

The problem, then, concerns the constitution of a Second 
Chamber. How can a Chamber be set up that cannot cause 
deadlocks in government but which can yet exercise valuable 
revising functions? The difficulty is that if there is any elective 
element in the Second Chamber it will be able, whatever its 
formal powers, to claim to “speak for the people’. It will, in 
fact, be tempted to challenge the Lower House and may well 
be successful in creating deadlocks. 

It is this difficulty that has led to the abolition of the 
Second Chamber in some parts of the Commonwealth. In 
New Zealand it was a conservative government that abolished 
the Legislative Council. In Queensland a Labour government 
abolished the Legislative Council. If the problem cannot be 
solved of creating a Second Chamber that lacks any elective 
authority, it is likely that such Second Chambers will in due 
course be done away with in all the parliamentary democracies 
of the Commonwealth that are not federations. 

To put the problem another way, what we want is a Second 
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Chamber that has no power but great dignity. Its dignity 
should be such that it can command public respect and 
attention without “representing” the people. 

In Britain by the luck of history we have such a Second 
Chamber in the House of Lords. Although it is, of course, 
infinitely less important than the monarchy, the House of 
Lords has had a similar evolution. Just as the Crown has 
evolved into a constitutional monarchy that is very different 
indeed from the original purpose or function of monarchy; so 
the House of Lords has evolved into something new but 
extremely useful. Both illustrate the wisdom of leaving the 
constitution alone as much as possible. 

That is my attitude to the House of Lords. I want to leave 
it alone. I want to preserve it in its present form, not because I 
want to keep a body that is so ludicrous that it can always be 
mocked and attacked by the Labour Party. On the contrary I 
want to keep it as it is because it is now perfectly fitted to the 
job that a Second Chamber should do in a parliamentary 
democracy. Admittedly no one could ever have deliberately 
designed such a Chamber of set purpose; but things that grow 
are often better than things that are built. 

Because the House of Lords is so anomalous and can only 
fulfil its task because it is anomalous, I would be against 
changing it at all. If one admitted women or permitted Life 
Peers (for both of which there is of course, a lot to be said) one 
would be tempted to go on and create a more rational body. 

This is a conservative attitude for a member of the Labour 
Party to adopt. But only in appearance. My real purpose is to 
retain the sovereignty of the House of Commons. If any 
changes were made in the House of Lords, it would begin to bea 
more effective conservative body. And further changes would 
result that would upset the whole functioning of our parlia- 
mentary constitution and raise the sort of problem that led to 
the abolition of the Upper Chamber in New Zealand and 
Queensland. So I say: Leave the Lords alone. They do their 
job very well. If any changes are to be made, then I would go 
the whole way and abolish the House of Lords. But I do not 
want to do that. I am quite happy to leave things as they are. 
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SHOULD PEERS BE PAID? TWO VIEWS 


I. By Viscount HincuincBrRooke, M.P. 


WRITER who contributes to a symposium on some 
structure or organization of society starts by giving two 


hostages to fortune. These are, first, that no coherent 
plan is likely to emerge from the symposium; and, secondly, 
that if it should, it will be a plan that may destroy the writer’s 
individual effort because it has destroyed already his hidden 
concept of the problem as a whole. Symposium writers are 
always in danger of bumping up against each other like ice- 
bergs. It is perhaps a vain hope that their surface silhouettes 
will ever make an agreeable panorama. 

This writer’s prejudices are all in favour of answering the 
question at the head of this article in a plain and unequivocal 
negative. Who pays the piper calls the tune. How are we to get 
solid, disinterested advice and guidance from Peers of Parlia- 
ment if, having survived election by their fellow Peers (as I 
assume they will have to do if there are reforms in the consti- 
tution of the House of Lords), they then proceed to lay out 
their circumstances of life on the basis of their salary and 
find that when the time for election comes round again sheer 
necessity is vying with merit and ambition to gain them a 
second term? Charity is still exercisable despite the surtax, 
the benefits of voluntary sacrifice are altogether beyond ques- 
tion, and the quality of mercy is not strained. But counsel in the 
High Court of Parliament is corruptible, and who knows what 
subtle and dangerous influences may derive from a meeting of 
the pressing needs of domestic life with the means of a State 
salary of a thousand a year? 

In commerce the small corruptions to which salaried 
dependency gives rise are held in check by competition in the 
offer of goods and services. The public is thereby safeguarded. 
But in the higher realms of Government, competition of that 
kind fades. It becomes a matter of honour and career between 


K 














130 PARLIAMENTARY AFFAIRS 


individuals. In the civil and military services, salaries and 
pensions have in the past been adequate, with some inherited 
or outside means, to guarantee integrity and honest discharge 
of duty. For all the viciousness of present day taxation, that 
is still in general the present position. As to salaries for 
Members of Parliament, the current argument sways in both 
directions. Both sides aim at the independence of Members, 
independence from want on the one hand and jobbery on the 
other. Many people feel that £1,500 a year would enable 
Members of Parliament to do their duty with grace and 
style. Many others believe that such a sum would purchase, 
for much too long a time, the services of some incompetent 
professionals. The argument about increasing Judges’ salaries, 
though more subdued, takes in much the same considerations, 
There is also the feeling that Ministers, and particularly 
Under Secretaries, should receive higher salaries. The 
pressure of need upon them is deemed to be a greater evil than 
the enticement to jobbery that such higher salaries might 
entail. 

A tree is freed of corruption and made fruitful by nourish- 
ment at its roots and by the pruning of its excrescent branches. 
We are in constant search of the same principles in public life. 
Modern egalitarian democracy has perhaps sacrificed the 
old ideal, an ideal never consciously called forth, but in a 
natural and informal manner very often attained: the ideal 
of honourable ambition for public service from a background 
of sufficient private means. When life is neither more nor less 
agreeable in office than out of it, the acceptance or resignation 
of a post acquires the highest content of political purity. The 
public interest is thereby the better served. 

Pace my co-symposiasts I must make some assumptions 
about the future constitution of a second chamber before setting 
out my conclusions as to emoluments. I assume, first, that the 
House of Lords will continue to exist, and on the hereditary 
basis, curtailed by some elective principle on the analogy of 
the Scottish representative peerage. I assume that its powers 
will remain as in the last Parliament Act and will not be revised 
in any way. I assume that the Royal Prerogative to create 
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Peers on the advice of a Party Government will continue, but 
that such creations will be of men and, I hope, women eminent 
in the public service in all walks of life. I assume, finally, that 
the number of Peers created or elected who are in acute need 
of a salary to enable them to perform their duties will diminish 
rather than increase as time goes on. 

Some explanation of this last assumption is, perhaps, 
necessary. It arises from a conviction that the British social 
democratic revolution of this century is over. That we shall be 
faced with other great opportunities and trials goes without 
saying. But the wholesale national repudiation of Communism 
has made it extremely unlikely that the continental-type, 
proletarian heirs of British Labour politics will seize possession 
of the House of Lords in order to destroy it, much less enter it 
selectively for that purpose. It is far more likely that from now 
on a Labour Government will promote to the House of Lords 
“their prophets, their sages, and their worthies’’. A large-scale 
representation from the Trade Unions would be especially 
welcome. If the unions remain as wealthy as they are today, 
such national leaders would not be in need of substantial 
parliamentary salaries. There may well be heads of other 
professions in the worlds of the arts and sciences who are 
inclined to Labour politics, and who should find a place in the 
Upper House. If anyone is going to be allowed to save money 
for their later years of life, these should be among the most 
successful, as they will have earned high salaries earlier on. 

The agreed statement on the conclusion of the Conference 
of Party leaders in April, 1948, states in paragraph 5 (1): 
“In order that persons without private means should not be 
excluded, some remuneration should be payable to members 
of the Second Chamber.” The wording is perhaps studiously 
vague and admits a taxable salary, an untaxed allowance, or 
services in kind. I am satisfied that both on grounds of high 
propriety, and on grounds of need by the prospective member- 
ship of a reformed House, a State salary is uncalled for. The 
House of Lords contains two great Estates of the Realm. While 
it is true that all the Bishops, and a great many of the temporal 
Peers, receive salaries for their professional services outside 
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the chamber, our polity draws nearer to the ideal of absolute 
integrity of counsel and of disinterested devotion to public 
duty if, in their corporate capacity, Peers remain unpaid. 
There is this distinction, too, to be made with the salaried 
position of Members of Parliament. My colleague Colonel 
Martin Lindsay recognizes it in his book Shall We Reform The 
Lords? though he does not venture as far as I purpose to do, 
Any irresponsibility in the conduct of a Member of Parliament, 
attributable to his salaried status, is ultimately a matter for the 
judgment of his constituents. This judgment can be neither so 
direct nor so salutary in the case of Peers, especially if their 
membership of the reformed House is for life. This is an 
additional reason why it would appear constitutionally and 
morally proper if their Lordships were to refuse a formal State 
salary. 

There remains the question of whether expenses “‘wholly, 
exclusively, and necessarily incurred” in the performance of 
the duties of a Peer of Parliament should be met in cash or in 
kind. At present the only allowance given is free travel between 
home and Westminster. This allowance, which has obtained 
since the war, was carefully assessed at the time it was made 
and there seems no reason to interfere with it. Previous Select 
Committees of the Commons on the emoluments of Members 
have ruled out the supply of free writing materials in bulk, free 
postage, telegrams and trunk telephone calls, on the grounds of 
possible abuse of these facilities at the instance of bodies outside 
Parliament with which a Member might be in sympathy. It 
seems that this decision is equally applicable to Peers. Like 
considerations apply to all other allowances in kind. 

An untaxed cash allowance raises problems of some 
delicacy and refinement. The principle at present applies to a 
large percentage of a Prime Minister’s salary, to some pro- 
portion of Mr. Speaker’s salary, to a small fraction out of a 
Member of Parliament’s salary. Her Majesty’s Judges receive 
a tax-free allowance of approximately one hundred pounds 
annually in the form of a Library and Robing Allowance, 
which many think wholly insufficient. Some small concession 
here in the case of Peers might be permissible. The argument 
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would run that the burden of attendance on the House of 
Lords produces a particular though indefinable financial 
commitment; that a straightforward taxable salary, while 
current rates of surtax vary so sharply, would have wholly 
disproportionate results in the case of each Peer, and entirely 
fail to reflect their joint and corporate efforts; and that the 
only way satisfactorily to solve the problem would be to 
approach it not where income arises, but where expenses are 
incurred. The Select Committee now sitting on the Expendi- 
ture Incurred by Members of Parliament may provide a 
common-sense solution to this complex problem. Their recom- 
mendations will be a useful guide to what it may be possible 
to do in the case of the Upper House, bearing in mind that 
Peers are free of the onerous though rewarding task of dealing 
with a mass of constituency complaints and problems. 

It is wholly fitting that an article on the perquisites of 
Peers should be the last and least of the collection which has 
been brought together by the Hansard Society. The wheel of 
history has revolved through centuries of change and progress 
and has presented to our present generation a legislative 
institution which, however imperfect in itself, seems still to 
excite the interest, and perhaps the respect, of the many, while 
it disappoints and disaffects only the few. Whatever new 
fashioning the House of Lords is destined to undergo in the next 
decade at the behest of public opinion, there will not be one 
member of that high assembly who will allow any question of 
monetary recompense to come before the ideas he would wish 
to contribute on the future composition of the Chamber in 
which he has the honour to sit. 


II. By CoMMANDER STEPHEN KincG-HALL 


must make certain assumptions about the composition of the 
House of Lords. Threatened men and threatened institutions 
live long, and the House of Lords is no exception. It is now more 
than forty years since Parliament declared, in the Preamble 
to the first Parliament Act, that it was intended to constitute 
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a Second Chamber on a popular instead of a hereditary 
basis. In 1948, the leaders of the Conservative, Labour and 
Liberal Parties agreed that in a reformed Second Chamber, 
heredity should not by itself constitute a qualification for 
membership. But these are general principles, and to translate 
them into a practical plan of reform which would have the 
support of the main parties in the country has not proved 
possible so far. 

I will first assume that the House of Lords will continue 
without any change in its composition. In that case, it would 
be extremely difficult to introduce the payment of a salary. It 
is well known that most of the day-to-day work in the Lords is 
done by a relatively small number out of some 800 Peers who 
are theoretically entitled to sit and vote, and it would obviously 
be extremely difficult not to pay all Peers at a flat rate. This 
would mean, in effect, paying the majority of Peers simply for 
belonging to the peerage. 

One can mention, only to dismiss it, the suggestion that 
Peers might be paid attendance money in the same way as 
Canadian M.P.s receive an attendance allowance. It would 
hardly be in keeping with the dignity of the peerage to invite 
those wishing to be paid to clock in or sign an attendance book. 

It is, however, a fact that some peers cannot afford to give 
time to the work of the House of Lords. I know one Peer of 
high intellectual qualities, holding a number of important 
positions in business, who was asked why he did not take part 
in debates in the Lords on economic questions. He replied that 
he had to work hard to keep himself afloat financially that 
he could not afford to abandon any of his activities in order to 
give the necessary attention to the work of the House of Lords. 
It is common knowledge that, due to the redistribution of in- 
comes in Britain, it is becoming increasingly difficult to find 
persons of the right qualities to do unpaid local government 
work. I assume that the same consideration applies to Peers. 

If a fixed salary for every Peer just because he is a Peer is 
not practical, and if an attendance allowance is undesirable, 
is it possible to find some other method of giving financial 
assistance to Peers who cannot at present afford to undertake 
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unpaid duty? The following suggestion is put forward for dis- 
cussion. It is that a Peer should be entitled to claim expenses 
against income tax up to, say, £500 per annum where such 
expenses can reasonably be related to his duties in the House of 
Lords. It will be noticed that I have not used the familiar 
words “necessarily and wholly incurred”, and this has been 
deliberate. I do not propose that the claims for these tax-free 
allowances should be dealt with by the usual authorities. It 
would be part of this plan that a Peer wishing to claim expenses 
would submit his case to a small special tribunal or committee, 
which would consider each case on its merits and, if necessary, 
take into account the size of the taxed income of the applicant. 
I believe that in practice there would be no difficulty in dealing 
equitably with the relatively small number of cases which 
would arise. I should be very surprised if as many as 100 Peers 
found it necessary to use the privilege, but amongst them there 
might well be fifty Peers who at present find it financially 
impossible to be active in the Lords. 

The above suggestion has been made on the assumption 
that the House of Lords remains as it is. If there is a reform of 
composition of the Upper House and it becomes an elected or 
partially-elected chamber, then it would seem right that Peers 
should receive some payment. I do not believe that the pay- 
ment of a moderate tax-free allowance would have the effect of 
producing a type of professional Lord. Some members of the 
public seem to be under the impression that the salary now paid 
to Members of the House of Commons is one of the chief attrac- 
tions of membership. If there are any M.P.s who became 
candidates in the belief that there was money in the job, I 
assert with confidence that after three months in the House 
they were thoroughly disillusioned. 

My conclusions are that, whether or not the House of 
Lords is reformed, steps should be taken to give Peers some 
financial assistance, but not a fixed salary, to meet the in- 
evitable expenses incurred in connection with their duties. 
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APPENDIX 


DOCUMENTS RELATING TO THE HOUSE OF 
LORDS 


I. LETTERS PATENT CREATING A BARON 


Elizabeth the Second by the Grace of God of the United 
Kingdom of Great Britain and Northern Ireland and of Our 
other Realms and Territories Queen Head of the Common- 
wealth Defender of the Faith To all Lords Spiritual and 
Temporal and all other Our Subjects whatsoever to whom 
these Presents shall come Greeting Know Ye that We of Our 
especial grace certain knowledge and mere motion do by these 
Presents advance create and prefer [Our trusty and well 
beloved A... B... Esquire] to the state degree style dignity 
title and honour of Baron X ... of Y ... in the County of 
Z...And for Us Our heirs and successors do appoint give and 
grant unto him the said name state degree style dignity title 
and honour of Baron X . . . to have and to hold unto him and 
the heirs male of his body lawfully begotten and to be begotten 
Willing and by these Presents granting for Us Our heirs and 
successors that he and his heirs male aforesaid and every of 
them successively may have hold and possess a seat place and 
voice in the Parliaments and Public Assemblies and Councils 
of Us Our Heirs and successors within Our United Kingdom 
amongst other Barons And also that he and his heirs male 
aforesaid successively may enjoy and use all the rights privileges 
pre-eminences immunities and advantages to the degree of a 
Baron duly and of right belonging which other Barons of Our 
United Kingdom have heretofore used and enjoyed or as they 
do at present use and enjoy In Witness whereof We have 
caused these Our Letters to be made Patent Witness Ourself 
at Westminster the day of in the 
year of Our Reign. 

By Warrant under the Queen’s Sign Manual. 
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II. PEER’s Writ oF Summons TO A NEw PARLIAMENT 


Elizabeth the Second by the Grace of God of the United 
Kingdom of Great Britain and Northern Ireland and of Our 
other Realms and Territories Queen Head of the Common- 
wealth Defender of the Faith To [Our right trusty and well 
beloved A...B...of Y...in the County of Z. . . Chevalier] 
Greeting Whereas by the advice and assent of Our Council for 
certain arduous and urgent affairs concerning Us the State 
and defence of Our United Kingdom and the Church We have 
ordered a certain Parliament to be holden at Our City of 
Westminster on the day of next ensuing 
And there to treat and have conference with the Prelates 
Great Men and Peers of Our Realm We strictly enjoining 
command you upon the faith and allegiance by which you are 
bound to Us that the weightiness of the said affairs and immi- 
nent perils considered (waiving all excuses) you be at the said 
day and place personally present with Us and with the said 
Prelates Great Men and Peers to treat and give your counsel 
upon the affairs aforesaid And this as you regard Us and Our 
honour and the safety and defence of the said Kingdom and 
Church and dispatch of the said affairs in nowise do you omit 


Witness Ourself at Westminster the day of 
in the year of Our Reign. 
To 
Bee ess 


A Writ of Summons to Parliament 


III. ARcHBIsSHOP’s OR BisHop’s Writ or SUMMONS TO A NEW 
PARLIAMENT 


Elizabeth the Second by the Grace of God of the United 
Kingdom of Great Britain and Northern Ireland and of Our 
other Realms and Territories Queen Head of the Common- 
wealth Defender of the Faith To the [Most] [Right] Reverend 
Father in God Our right trusty and well beloved [Counsellor 
A...Archbishop of Canterbury Primate of All England and 
Metropolitan] [A ... Bishopof...] Greeting Whereas by the 
advice and assent of Our Council for certain arduous and 
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urgent affairs concerning Us the State and defence of Our 
United Kingdom and the Church We have ordered a certain 
Parliament to be holden at Our City of Westminster on the 
day of next ensuing and there to treat and 

have conference with the Prelates Great Men and Peers of Our 
Realm We strictly enjoining Command you upon the faith and 
love by which you are bound to Us that the weightiness of the 
said affairs and imminent perils considered (waiving all ex- 
cuses) you be at the said day and place personally present with 
Us and with the said Prelates Great Men and Peers to treat 
and give your counsel upon the affairs aforesaid And this as 
you regard Us and Our honour and the safety and defence of 
the said Kingdom and Church and dispatch of the said affairs 
in nowise do you omit Forewarning the Dean and Chapter of 
your Church of and the Archdeacons and all 
the Clergy of your Diocese that they the said Dean and Arch- 
deacon in their proper persons and the said Chapter by one 
and the said Clergy by two meet Proctors severally having full 
and sufficient authority from them the said Chapter and Clergy 
at the said day and place be personally present to consent to 
those things which then and there by the Common Council 
of Our said Kingdom (by the favour of the Divine Clemency) 
shall happen to be ordained Witness Ourself at Westminster 
the day of in the year of Our Reign. 

To 
The [Most] [Right] Reverend Father in God 
A Writ of Summons to Parliament. 


IV. An Act For THE ABOLISHING THE House OF PEERs, 1649 


The Commons of England assembled in Parliament, find- 
ing by too long experience, that the House of Lords is useless 
and dangerous to the People of England to be continued, have 
thought fit to Ordain and Enact, and be it Ordained and 
Enacted by this present Parliament, and by the Authority of the 
same, That from henceforth the House of Lords in Parliament, 
shall be and is hereby wholly abolished and taken away; and 
that the Lords shall not from henceforth meet or sit in the said 
House called The Lords’ House, or in any other House or Place 
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whatsoever, as a House of Lords; nor shall Sit, Vote, Advise, 
Adjudge, or Determine of any matter or thing whatsoever as a 
House of Lords in Parliament: Nevertheless it is hereby de- 
clared That neither such Lords as have demeaned themselves 
with Honour, Courage, and Fidelity to the Commonwealth, 
nor their Posterities who shall continue so, shall be excluded 
from the Publique Councils of the Nation, but shall be admitted 
thereunto, and have their Free Vote in Parliament, if they shall 
be thereunto elected, as other persons of Interest elected and 
qualified thereunto, ought to have. 

And be it further Ordained and Enacted by the Authority 
aforesaid, that no Peer of this Land, not being Elected, 
Qualified, and sitting in Parliament as aforesaid, shall claim, 
have or make use of any privilege of Parliament, either in 
relation to his Person, Quality, or Estate, Any Law, Usage, or 
Custom to the contrary notwithstanding. 


V. REPORT FROM THE SELECT COMMITTEE ON THE HousE OF 
Lorps, 1908 


Terms of Reference: 

Further to consider the suggestions which have from time 
to time been made for increasing the efficiency of the House of 
Lords in matters affecting legislation, and to report as to the 
desirability of adopting them either in their original or in 
some modified form. 

REPORT 

1.... The Committee... in their recommendations have 
endeavoured to preserve as far as possible the fabric and 
position of the House of Lords within the Constitution, with 
such modifications only as the circumstances of the age and 
the needs of efficiency seem to require. . . . 

5. The work of the Committee... has consisted almost 
entirely of discussions in which the various proposals that from 
time to time have been made for increasing the efficiency of 
the House of Lords have been exhaustively considered. 

6. These proposals appear in almost every instance to 
have been based on the assumption that it was advisable to 
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modify in some respects the almost exclusively hereditary 
character of the House of Lords. 

In the opinion of the Committee there are three main 
grounds for this assumption: 

(i) That the numbers of the House within recent years 
have increased so largely that some reduction for 
legislative purposes is expedient; 

(ii) That it is desirable to relieve from their Parliamentary 
duties Peers to whom such work is irksome and ill- 
suited, but to whom it has come inevitably by 
inheritance; and 

(iii) That it is necessary in the irterests of the House itself 
to eliminate by a process of selection Peers whom it 
is inexpedient for various reasons to entrust with 
legislative responsibilities. 

7. The Committee at an early stage in their proceedings 
came to the conclusion that, except in the case of Peers of the 
Blood Royal, it was undesirable that the possession of a 
Peerage should of itself give the right to sit and vote in the 
House of Lords. 

8. It follows from this recommendation that in future the 
dignity of a Peer and the dignity of a Lord of Parliament 
would be separate and distinct. The latter would carry with it 
the right to sit and vote in the House of Lords, which the 
former would not. 

g. The Committee recommend that in order to mark this 
difference the title ‘‘Lord of Parliament” should be given to 
anyone having the right to sit and vote in the House of Lords, 
by whatever tenure he may hold that right... . 


REPRESENTATION OF THE HEREDITARY PEERAGE 


15. To provide for the adequate representation of the 
hereditary Peerage in the reformed House of Lords, the 
Committee recommend that all hereditary Peers, including 
those of Scotland and Ireland, as hereafter set forth, should be 
formed into an electoral body for the purpose of electing 200 
from among their number to sit and vote as Lords of Parlia- 
ment, and that these representative Peers should sit not for 
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life, as in the case of the Irish Peerage, but for a Parliament, as 
in the case of that of Scotland. .. . 


REPRESENTATION OF THE SPIRITUAL LORDS OF PARLIAMENT 


20. In view of the other changes and reductions which 
they are recommending in the composition and numbers of 
the House of Lords, the Committee are of opinion that the 
number of the Spiritual Lords of Parliament should also be 
largely reduced. They have not overlooked the fact that a 
large section of the community would be glad to relieve the 
Bishops of their legislative duties and give them the oppor- 
tunity of devoting themselves exclusively to the charge of their 
dioceses. But the Committee, having in mind the immemorial 
position of the Bishops in the House of Lords, and the special 
authority with which they are able to speak on many subjects, 
would regret to see the connection dissolved, and their com- 
plete withdrawal from the House. They recommend, therefore, 
that the Episcopal representatives should number ten; that 
the two Archbishops should sit by right during their tenure of 
their Sees; and that the remaining body of Bishops should 
elect eight of their number to represent them for the duration 
of each Parliament. 

21. The Committee would gladly see within the House 
representatives of the other great Churches of England, 
Scotland, and Ireland; but they have not been able to 
formulate any definite recommendations with that object. 


REPRESENTATION OF THE COLONIES AND OF INDIA 

22. It has been strongly urged by some Members of the 
Committee that opportunity should be taken in any reform 
of the House to introduce into it the Imperial element by 
providing for the direct representation of the great self- 
governing British communities outside these Islands and of 
India. With regard to the former, the Committee considered 
several proposals as to the form in which such representation 
could be given. ‘They were greatly impressed by the danger of 
the representatives of the King’s subjects outside the United 
Kingdom being drawn within the arena of British party 
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politics. But they cannot see that any serious danger in this 
respect would accrue from the admission to the deliberations 
of the House of Lords of official representatives of Canada, 
Australia, New Zealand, and South Africa, during their 
tenure of office. The Committee believe that the presence of 
these high officials in the House of Lords would be of great 
advantage both to the House itself and also to the communities 
which they represented, especially on occasions when subjects 
were under discussion affecting British interests beyond the 
seas. They consider that in this matter regard should be had 
mainly to the wishes of the countries in question, and, there- 
fore, they suggest that the views of the Governments of these 
countries should be ascertained as to the manner in which 
some such arrangement might be carried out. 

23. With regard to India, the Committee are unable to 
make a specific recommendation. Native representation 
presents formidable, and perhaps unsurmountable, difficulties, 
but they think that the presence within the House of ex- 
Viceroys and of other qualified persons connected with the 
administration of India, will always ensure the full considera- 
tion in the House of Lords of all questions affecting the interests 
of the Indian Empire. 


QUALIFICATIONS 
24. The Committee recommend that: 
I. Any Peer should be entitled to receive a writ of summons 
to the House of Lords— 
(i) Who holds, or has held, any one of the following 
offices, viz. : 
(a) Cabinet Minister; 
(b) Viceroy of India; 
(c) Governor-General of the Dominion of Canada; 
(d) Governor-General of the Commonwealth of 
Australia; 

(e) High Commissioner for South Africa; 
(f) Lord Lieutenant of Ireland; or 

(ii) Who has held for a period of four years any one of the 
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following offices,.or who, with less tenure of any 
such office, has been for twenty-five years in the 
paid service of the State in any capacity, viz. : 


(a) Permanent Head of any of the principal Govern- 
ment Departments; 

(6) Governor, Lieutenant-Governor, Chief Com- 
missioner and Political Resident of the First 
Class in India; 

(c) Governor of the following Colonies: New 
Zealand, Cape of Good Hope, Ceylon, Hong 
Kong, and Straits Settlements; 

(d) Ambassador; or 

(iii) Who has been Speaker of the House of Commons; or 


(iv) Who has attained the rank of Vice-Admiral in the 
Royal Navy or of Lieutenant-General in the Army, 
provided that he is, or has been, on the Active List 
in such capacity. 


II. Any Peer should be entitled to receive a writ of 
summons to the House of Lords who holds, or has held, high 
Judicial Office ...or who has held the office of Attorney- 
General or Solicitor-General for England, of Lord Advocate 
for Scotland, or of Attorney-General for Ireland. 


III. Any Peer, holding the office of Lord Great Chamber- 
lain, Earl Marshal, Chairman of Committees, Political 
Secretary or Under-Secretary in any Government Depart- 
ment, or holder of any political or Court office which is 
vacated on a change of Government, should be entitled to 
receive a writ of summons to the House of Lords for the 
duration of the Parliament. 


IV. Any Peer succeeding to a Peerage who has served for 
ten years in the House of Commons, should be entitled to 
receive a summons to the House of Lords. 


V. Any person created a hereditary Peer or a Peer for life 
who has served for twenty years in the House of Commons, 


should be entitled to receive a writ of summons to the House 
of Lords. 
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25. It is calculated that about 130 hereditary Peers at 
present sitting in the House of Lords would be entitled to sit 
as Lords of Parliament under these qualifications, many of 
whom would be doubly or even trebly qualified. 


LIFE PEERAGES 


26. With respect to Peerages for life, which have formed 
the subject of constant recommendation from reformers of 
the House of Lords, it is perhaps necessary to make one or 
two remarks. 

27. Previous proposals on this subject, as a rule, were 
made on the understanding that the hereditary constitution 
of the House should remain untouched. But, as under the 
present scheme only selected and qualified members of the 
hereditary Peerage would have seats in the House, the whole 
aspect of the question is changed. It should further be 
remembered that the possession of a life Peerage does not 
render the holder less liable to the weaknesses of humanity, 
such as old age, or even to the accidents of humanity, such as 
those connected with pecuniary embarrassment. Some 
members, therefore, of the Committee were anxious to limit 
the tenure of these Peerages so as to render them tenable not 
for life, but for a definite period of years. There are, however, 
grave inconveniences and difficulties connected with such a 
course, and the Committee, on the whole, have thought it best 
to recommend that the Crown should be empowered to 
summon annually four Peers for life as Lords of Parliament. 
They are of opinion that three of these Peers should possess 
one or other of the qualifications set forth above, but they 
consider that, one out of the four might be summoned to the 
House of Lords as eminently fitted to discharge the functions 
of a Lord of Parliament although not possessing any such 
qualification. 

The Committee recommend that the total number of such 
life Peerages existing at any one time should not exceed forty. 
This number would not include the Lords of Appeal in 
Ordinary. ... 

28. It will be seen by reference to the following figures 
L 
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that the House of Lords, under the arrangements suggested, 
would number about 350 members; viz.: 3 Peers of the 
Blood Royal, 200 representatives elected by the hereditary 
Peers, 130 qualified hereditary Peers, 10 Spiritual Lords of 
Parliament, and 5 Lords of Appeal in Ordinary. To these 
must be added a possible annual increment of 4 Peers for life, 
up to the number of 40, thus bringing the total number of 
the House to something under 400. . . . 

30. Peers who have never occupied seats in the House of 
Lords, or offered themselves for election or become qualified 
to sit as Lords of Parliament, should, in the opinion of the 
Committee, be capable of sitting in the House of Commons 
without any restriction as to constituency. 

A member of the House of Commons who succeeds to a 
Peerage should not be regarded as being qualified for a seat 
in the House of Lords by service in the other House of Parlia- 
ment, or by other qualification, until the close of the 
Parliament for which he has been elected. 

31. On the other hand the Committee consider that no 
person who has once sat in the House of Lords, should be 
eligible for election to the House of Commons, as it seems 
contrary to public policy that it should be possible for persons 
to hover between the two branches of the Legislature. 

32. The Committee have fully considered various proposals 
which have been laid before them with the object of readjust- 
ing the political balance in the House of Lords. 

33. Within recent years the House of Lords has been 
criticized not so much for any alleged incapacity to perform 
efficiently its legislative functions as on account of the uneven 
distribution of political parties within its walls. 

It is obvious that difficulties between the two Houses must 
arise when a Government is in power which is supported by a 
large majority in the House of Commons, and only by a small 
minority in the House of Lords. 

The Committee do not wish to imply that, in their opinion, 
the majority in the House of Lords should be made mechanically 
to correspond with the majority in the House of Commons, 
but they feel that the party in power in the elected chamber 














THE ROSEBERY COMMITTEE REPORT, 1908 147 


should be able to count upon a substantial following in the 
House of Lords. 

34. The Committee have come unanimously to the con- 
clusion that the existing evil could not be remedied by 
flooding the House with permanent Peerages which do not 
by any means imply permanent politics, and thus not un- 
frequently help to defeat the objects which they were created 
to promote, and to increase the disproportion they were 
intended to diminish. 

They are also unable to recommend that a certain number 
of Peers chosen because they are supporters of the Government 
of the day, should be summoned to sit and vote in the House of 
Lords for the duration of a Parliament, or of a Government. 
They consider that such Lords of Parliament would be in a 
position anomalous as regards the House and unsatisfactory 
as regards themselves. 

35. In order to bring the House more into harmony with 
changes of political opinion in the country, some Members of 
the Committee desired that persons experienced in local or 
municipal administration should be introduced from outside 
at each general election to sit and vote in the House of Lords 
for the duration of the Parliament. To effect this object various 
proposals to admit to the House elected representatives from 
County Councils and Municipal Corporations, whether Peers 
or not, were discussed. On this capital question the Com- 
mittee were almost equally divided, and are, therefore, 
unable to make any recommendation. 

36. The Committee would then have proceeded to inquire 
whether another and more complete solution of the difficulty 
caused by a possible deadlock between the two Houses on a 
question of grave importance might not be attained by pro- 
ceeding as a last resort to refer the issue to the electorate by 
means of the constitutional expedient known as the Referen- 
dum. 

But, though much might be said in favour of such a 
proposal, the majority of the Committee felt that to discuss it, 
or formulate an opinion upon it, would be beyond the limits 
imposed upon them by their Order of Reference. 
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VI. THe PARLIAMENT ACT, 1911 
An Act to make provision with respect to the powers of the House of 
Lords in relation to those of the House of Commons, and to limit 

the duration of Parliament. 

Whereas it is expedient that provision should be made for 
regulating the relations between the two Houses of Parliament: 

And whereas it is intended to substitute for the House of 
Lords as it at present exists a Second Chamber constituted on 
a popular instead of hereditary basis, but such substitution 
cannot be immediately brought into operation: 

And whereas provision will require hereafter to be made 
by Parliament in a measure effecting such substitution for 
limiting and defining the powers of the new Second Chamber, 
but it is expedient to make such provision as in this Act 
appears for restricting the existing powers of the House of 
Lords: 

Be it therefore enacted by the King’s most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows: 

1.—(1) Ifa Money Bill, having been passed by the House 
of Commons, and sent up to the House of Lords at least one 
month before the end of the session, is not passed by the House 
of Lords without amendment within one month after it is so 
sent up to that House, the Bill shall, unless the House of 
Commons direct to the contrary, be presented to His Majesty 
and become an Act of Parliament on the Royal Assent being 
signified, notwithstanding that the House of Lords have not 
consented to the Bill. 

(2) A Money Bill means a Public Bill which in the opinion 
of the Speaker of the House of Commons contains only pro- 
visions dealing with all or any of the following subjects, 
namely, the imposition, repeal, remission, alteration, or 
regulation of taxation; the imposition for the payment of debt 
or other financial purposes of Charges on the Consolidated 
Fund, or on money provided by Parliament, or the variation 
or repeal of any such charges; supply; the appropriation, 
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receipt, custody, issue or audit of accounts of public money; 
the raising or guarantee of any loan or the repayment thereof; 
or subordinate matters incidental to those subjects or any of 
them. In this subsection the expressions “‘taxation”’, “public 
money”’, and “‘loan”’ respectively do not include any taxation, 
money, or loan raised by local authorities or bodies for local 
purposes. 

(3) There shall be endorsed on every Money Bill when it 
is sent up to the House of Lords and when it is presented to 
His Majesty for assent the certificate of the Speaker of the 
House of Commons signed by him that it is a Money Bill. 
Before giving his certificate, the Speaker shall consult, if 
practicable, two members to be appointed from the Chair- 
man’s Panel at the beginning of each Session by the Committee 
of Selection. 

2.—(1) If any Public Bill (other than a Money Bill, or a 
Bill containing any provision to extend the maximum duration 
of Parliament beyond five years) is passed by the House of 
Commons in three successive sessions (whether of the same 
Parliament or not) and, having been sent up to the House of 
Lords at least one month before the end of the session, is 
rejected by the House of Lords in each of those sessions, that 
Bill shall, on its rejection for the third time by the House of 
Lords, unless the House of Commons direct to the contrary, 
be presented to His Majesty and become an Act of Parliament 
on the Royal Assent being signified thereto, notwithstanding 
that the House of Lords have not consented to the Bill: 
Provided that this provision shall not take effect unless two 
years have elapsed between the date of the second reading in 
the first of those sessions of the Bill in the House of Commons 
and the date on which it passes the House of Commons in the 
third of those sessions. 

(2) When a Bill is presented to His Majesty for assent in 
pursuance of the provisions of this section, there shall be 
endorsed on the Bill the certificate of the Speaker of the House 
of Commons signed by him that the provisions of this section 
have been duly complied with. 

(3) A Bill shall be deemed to be rejected by the House of 
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Lords if it is not passed by the House of Lords either without 
amendment or with such amendments only as may be agreed 
to by both Houses. 

(4) A Bill shall be deemed to be the same Bill as a former 
Bill sent up to the House of Lords in the preceding session if, 
when it is sent up to the House of Lords, it is identical with the 
former Bill or contains only such alterations as are certified by 
the Speaker of the House of Commons to be necessary owing 
to the time which has elapsed since the date of the former Bill, 
or to represent any amendments which have been made by the 
House of Lords in the former Bill in the preceding session, and 
any amendments which are certified by the Speaker to have 
been made by the House of Lords in the third session and 
agreed to by the House of Commons shall be inserted in the 
Bill as presented for Royal Assent in pursuance of this section: 

Provided that the House of Commons may, if they think 
fit, on the passage of such a Bill through the House in the 
second or third session, suggest any further amendments 
without inserting the amendments in the Bill, and any such 
suggested amendments shall be considered by the House of 
Lords, and, if agreed to by that House, shall be treated as 
amendments made by the House of Lords and agreed to by 
the House of Commons; but the exercise of this power by the 
House of Commons shall not affect the operation of this 
section in the event of the Bill being rejected by the House of 
Lords. ... 

4.—(1) In every Bill presented to His Majesty under the 
preceding provisions of this Act, the words of enactment shall 
be as follows, that is to say:— 

“Be it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Commons in 
this present Parliament assembled, in accordance with 
the provisions of the Parliament Act, 1911, and by 
authority of the same, as follows.” .. . 

6. Nothing in this Act shall diminish or qualify the 
existing rights and privileges of the House of Commons. 

7. Five years shall be substituted for seven years as the 
time fixed for the maximum duration of Parliament. . . . 
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VII. REPORT FROM SECOND CHAMBER CONFERENCE APPOINTED 
BY THE PRIME MINISTER, 25TH AUGUST, 1917 


Terms of Reference: 
To inquire and report— 
(i) as to the nature and limitations of the legislative powers 

to be exercised by a reformed Second Chamber. 

(ii) as to the best mode of adjusting differences between the 
two Houses of Parliament. 

(iii) as to the changes which are desirable in order that the 
Second Chamber may in future be so constituted as 
to exercise fairly the functions appropriate to a 
Second Chamber. 


Letter from the Chairman, Viscount Bryce, to the Prime Minister 


DEAR PRIME MINISTER, 

1. I have much pleasure in informing you that the Second 
Chamber Conference appointed by you on the 25th of August, 
1917, has now completed its work, and that I am authorized 
to report to you the conclusions at which it has arrived... . 
The problems we had to deal with presented difficulties which 
can hardly be appreciated except by those who have steadily 
- applied themselves to a prolonged study of the various issues 
involved. We had to adapt an ancient institution to new 
needs, fitting it in to a system which presents new conditions, 
and seeking to overcome prejudices and antagonisms which 
generations of party conflict had made acute. In particular we 
have been obliged to undertake the grave task of finding a 
basis for any Second Chamber which should be different in 
type and composition from the popular assembly, by including 
other elements which might be complementary to those which 
give its character to the House of Commons. Not less difficult 
was it to adjust the respective functions and powers of the two 
Chambers, vesting in the Second Chamber strength sufficient 
to enable it to act as a moderating influence in the conduct of 
national affairs, and yet not so much power of delay as to clog 
the machinery of Government, or dispose that Chamber to em- 
bark on controversies for the sake of asserting its own power. ... 
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2. The Terms of Reference were taken by the Conference 
to cover everything bearing on the functions of the House of 
Lords as a Legislative Body, but not covering anything that 
relates to the rights and privileges either of the Peerage as an 
Order, or of any individual as a Peer, nor anything that 
relates to the judicial functions of the House of Lords. . . . 

5. The Conference entered on its task by considering how 
far its members were agreed as to the functions appropriate 
to a Second Chamber, as to the elements that ought to be 
present in it, and as to the place it ought to fill in the scheme 
of the Constitution, and it was found that agreement existed 
upon the following points :— 

FUNCTIONS APPROPRIATE TO A SECOND CHAMBER 

6. (1) The examination and revision of Bills brought from 
the House of Commons, a function which has become more 
needed since, on many occasions, during the last thirty years, 
the House of Commons has been obliged to act under special 
rules limiting debate. 

(2) The initiation of Bills dealing with subjects of a com- 
paratively non-controversial character which may have an 
easier passage through the House of Commons if they have 
been fully discussed and put into a well-considered shape 
before being submitted to it. 

(3) The interposition of so much delay (and no more) in 
the passing of a Bill into law as may be needed to enable the 
opinion of the nation to be adequately expressed upon it. 
This would be specially needed as regards Bills which affect 
the fundamentals of the Constitution or introduce new 
principles of legislation, or which raise issues whereon the 
opinion of the country may appear to be almost equally 
divided. 

(4) Full and free discussion of large and important 
questions, such as those of foreign policy, at moments when 
the House of Commons may happen to be so much occupied 
that it cannot find sufficient time for them. Such discussions 
may often be all the more useful if conducted in an Assembly 
whose debates and divisions do not involve the fate of the 
Executive Government. 
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ELEMENTS THAT OUGHT TO FIND A PLACE IN THE SECOND 
CHAMBER 

7. (1) Persons of experience in various forms of public 
work, such as judicial work, Local Government work, Civil 
Service work, Parliamentary work; persons possessing special 
knowledge of important departments of the national life, such 
as Agriculture, Commerce, Industry, Finance, Education, 
Naval and Military Affairs; and persons who possess a like 
special knowledge of . . . foreign affairs. . . . 

(2) Persons who, while likely to serve efficiently in a 
Second Chamber, may not have the physical vigour needed to 
bear the increasing strain which candidacy for a seat in the 
House of Commons, and service in it involve. 

(3) A certain proportion of persons who are not extreme 
partizans, but of a cast of mind which enables them to judge 
political questions with calmness and comparative freedom 
from prejudice or bias. No Assembly can be expected to 
escape party spirit, but the excesses of that spirit usually can 
be moderated by the presence of a good many who do not 
yield to it. 

POSITION WHICH THE SECOND CHAMBER OUGHT TO HOLD IN OUR 
CONSTITUTIONAL SYSTEM 

8. It was agreed that a Second Chamber ought not to 
have equal powers with the House of Commons, nor aim at 
becoming a rival of that assembly. In particular, it should not 
have the power of making or unmaking Ministries, or enjoy 
equal rights in dealing with finance. This was prescribed not 
only by long-established custom and tradition, but also by the 
form of our Constitution, which makes the Executive depend 
upon the support of the House of Commons, and would be 
seriously affected in its working by extending to a Second 
Chamber the power of dismissing a Government. 

All precautions that could be taken ought to be taken to 
secure that in a Reformed Second Chamber no one set of 
political opinions should be likely to have a marked and 
permanent predominance, and that the Chamber should be 
so composed as not to incur the charge of habitually acting 
under the influence of party motives. 
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The Second Chamber should aim at ascertaining the mind 
and views of the nation as a whole, and should recognize its 
full responsibility to the people, not setting itself to oppose the 
people’s will, but only to comprehend and give effect to that 
will when adequately expressed. 

It should possess that moral authority which an assembly 
derives not only from the fact that its members have been 
specially chosen to discharge important public duties but also 
from their personal eminence, from their acknowledged 
capacity to serve the nation, and from the confidence which 
their characters and careers are fitted to inspire. 

It should, by the exercise of this authority, and especially 
by evincing a superiority to factious motives, endeavour to 
enlighten and influence the people through its debates, and 
be recognized by the people as qualified, when a proper 
occasion arose, to require the reconsideration of important 
measures on which their opinion had not been fully ascertained. 

Lastly, the Conference was also of opinion that it would 
enhance the authority of the Second Chamber, and would be 
in line with the whole constitutional history of this country, 
which has been marked by a steady and gradual development, 
broken by no sudden and violent change, that so far as is 
possible a continuity should be preserved between the ancient 
House of Lords and the new Second Chamber, the best 
traditions of the former being handed on to the new body, so as to 
enhance its dignity, and make a seat in it an object of legiti- 
mate ambition. The Great Council of the Nation from which 
the House of Lords directly descends, the House of Commons 
having been added to it in the thirteenth century, is the oldest 
and most venerable of all British institutions, reaching back 
beyond the Norman Conquest, and beyond King Alfred, 
into the shadowy regions of Teutonic antiquity. 


COMPOSITION OF THE SECOND CHAMBER 


g. Of the three topics to which the Reference directed its 
attention, the Conference thought it best to begin with that 
which relates to the composition of the Second Chamber. 
It is the most difficult of these topics. It was debated at the 
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greatest length, and it provided the most frequent occasions 
for reconciling divergent views. 

10. The principle of endeavouring to preserve some real 
measure of continuity between the House of Lords and the 
new Second Chamber, a principle accepted by all, though 
some members attached more importance to it than did others, 
suggested that a certain portion of the Chamber should be 
taken from the existing peerage, but the other principle that 
three important requisites for the strength of the Chamber 
would be found in its having popular authority behind it, in 
its opening to the whole of His Majesty’s subjects free and 
equal access to the Chamber, and in its being made responsive 
to the thoughts and sentiments of the people, also prescribed 
that the large majority of the members should be so chosen as 
to enjoy that popular authority. It is with the constitution 
of this majority that this narrative begins. 

11. The Conference rejected the idea of having a Chamber 
elected on the basis of a property qualification, possessed by a 
privileged class of voters, and also that of requiring a property 
qualification for the persons to be elected, restrictions which 
have been adopted in some countries, but which were deemed 
unsuitable to modern conditions. Neither was it thought that 
the plan (sometimes suggested) that the persons chosen to sit 
should be taken from certain prescribed categories (e.g. from 
those who had filled some public office) would work well, for it 
would be very difficult to draw up any satisfactory list of 
categories which might not be either too large to be useful, or 
too restricted to permit many men of eminence and worth to 
be admitted as nominees. ... 

[ The Conference then proceeded to examine the following five 
methods of constituting the popular element in a Second Chamber :— 
nomination by the Crown, acting through its Ministers; direct 
election; election by local authorities, grouped in local areas; 
selection by a Joint Standing Committee of both Houses of Parlia- 
ment; and election by members of the House of Commons, voting 
either together or grouped in territorial areas. 

The majority of the Conference favoured the method of election 
by Members of the House of Commons grouped in territorial areas.| 
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METHOD OF COMPOSITION ADOPTED 

25. The method of election by Members of the House of 
Commons grouped in large territorial areas having been thus 
adopted by the large majority of the Conference, the next step 
was to constitute the proposed geographical groups to which 
the function of electing should be assigned, and to settle the 
number of seats in the Second Chamber which each group 
should elect, the respective populations of the areas of these 
geographical groups being taken as the basis for the number of 
seats to be allotted to each area. It was necessary that the 
areas should be comparatively few, that the boundaries of 
counties should be respected, and that their respective 
populations should, so far as possible, be nearly equal. The 
plan of voting by Proportional Representation, which was 
adopted because it would help to secure a due representation 
of all political parties, made it desirable that the number of 
seats to be filled by each group should be not less than five at 
each election. Thus, assuming that the Chamber should be 
(as hereafter explained) renewed by one-third at a time, the 
total number of seats to be allotted to the area of each group 
would be not less than fifteen. These considerations and an 
examination of the economic conditions, agricultural, manu- 
facturing, and commercial, of the different parts of Great 
Britain, and of the respective characters and affinities of their 
inhabitants, led us to a division of the Island into thirteen 
areas for the election of the Second Chamber. All, or nearly 
all, of these areas have the advantage of being what may be 
called “natural entities”, the counties which compose each 
area having a certain natural connection with one another, 
and some of them even a measure of distinctive racial quality, 
corresponding to those ancient divisions of the country out of 
which the United Kingdom has grown [see page 169]... . The 
total number of members of the Second Chamber who would 
be chosen on this plan for Great Britain is 246. The number to 
be allotted to Ireland, and the method by which Members of 
the Second Chamber coming therefrom were to be chosen was 
reserved, pending a settlement of the questions which affect the 
representation of Ireland in the House of Commons. 
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26. The large majority of the Second Chamber having 
been thus constituted upon a principle which was deemed 
such as would give a thoroughly popular character to the 
Chamber as a whole, the Conference had next to consider the 
means by which the historical continuity of the reconstructed 
Second Chamber with the ancient House of Lords could be 
preserved. Two arguments enforced the desirability of avoid- 
ing a complete breach with the past. One has already been 
adverted to. The respect which it is desirable that the nation 
should feel for the Second Chamber will be all the greater if it 
be regarded as an ancient institution remodelled in accordance 
with modern views and feelings rather than as a brand new 
creation. The other consideration was, that among the 
existing peers there are many men of distinguished ability and 
long experience in legislation and administration, men whose 
services the country would desire to retain. It was accordingly 
determined, some few dissenting, that a part of the Second 
Chamber should be chosen from the peers. It was also deemed 
proper (though again with some difference of opinion) that 
among those to be thus selected a certain small number should 
be taken from the Episcopal Bench. The Spiritual Peers 
constitute one of the most ancient elements of the Great 
Council of the Nation, having sat in that Council before the 
Norman Conquest and formed at some moments before the 
Reformation (including the mitred abbots) about one half 
of it. Thus, as the principle of continuity suggested their 
presence, so was it also urged by some members that the legal 
position which the Church of England holds, Parliament being 
the body which legislates for it, made it proper to have in the 
legislature persons entitled to speak on its behalf and directly 
conversant with the work social as well as religious, which it 
performs. In fixing the number to be taken from the existing 
House of Lords it was thought proper to make it somewhat 
larger at the outset, in order to find room for those peers who 
had been taking an active share in public business, than it 
need continue to be in future years. Accordingly the Con- 
ference recommends that the number of this Section should be 
fixed at eighty-one, that, in the first instance, the whole 
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Section should be chosen from the Peers, but that subsequently, 
the number of Peers in this Section should be gradually 
reduced . . . to thirty, the remaining fifty-one seats being thus 
thrown open to persons who need not be Peers. As will 
presently be seen it is thought necessary that both numbers, 
the temporary and the permanent, should be divisible by 
three. 

27. For the election of these Peerage Members two 
alternative courses were open. One was to let them be chosen 
by the whole body of peers. This was rejected largely for the 
same reasons as had prevailed against the election of Members 
of the Second Chamber by the House of Commons as a whole, 
namely, that the election would be likely to fall under the 
control of party motives and party managers. The alternative 
course was to create a Committee of Parliament, specially 
qualified for this delicate function. The Conference accordingly 
proposes that a Joint Standing Committee of both Houses of 
Parliament be set up to be composed of men of authority and 
experience, and representing every political party. Those 
members of this Commission, who would come at the first 
election from the present House of Lords, and thereafter from 
the new Second Chamber, would be chosen by the Committee 
of Selection in that House. The members coming from the 
House of Commons might be chosen by the Speaker. It is 
suggested that five persons from each House would form a 
sufficiently large Electoral Commission or Committee. It 
would be set up at the beginning of each Parliament, and 
such vacancies as may occur in its membership would be 
filled up by the Second Chamber Committee of Selection, or 
by the Speaker of the House of Commons, as the case might 
be. Such a Committee might be trusted to see to it that due 
representation was given to every shade of political opinion. 


PERIOD OF TENURE OF A SEAT IN THE SECOND CHAMBER 

28. From the principle, generally accepted in this country 
and universally acted upon in other countries, that a Second 
Chamber shall, as compared with the larger and directly 
elected House, represent the more permanent mental attitude 
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and tendencies of the nation, and be more exempt from sudden 
and violent fluctuations of opinion, two conclusions seemed to 
follow: 

First. That the tenure of a member of the Second Chamber 
shall be longer than that of a member of the House of Com- 
mons. 

Secondly. That the Second Chamber shall not be renewed 
in its entirety all at once, but as to a part only, a proportion of 
its members retiring at stated intervals. 

2g. It is therefore recommended, applying these con- 
clusions, that the tenure of a seat in the Second Chamber be 
fixed at twelve years for both the above-mentioned Sections; 
and that one-third of each Section shall retire every fourth 
year. 

This plan seems to offer two advantages— 

(a) that the Second Chamber, while not suddenly 
changing as a whole under a momentary popular 
impulse, shall be kept in constant touch with 
public opinion in a way which could not be 
secured under a scheme of Life Tenure, and 

(6) that it will always contain a considerable section of 
members who will have acquired legislative 
experience and a mastery of public affairs by a 
service of some length... . 


GENERAL PROVISIONS RELATING TO THE COMPOSITION OF THE 
SECOND CHAMBER 


38. Some other points relating to the composition of the 
Second Chamber remain to be mentioned. One of these 
relates to the Law Lords, who sit under the Appellate Juris- 
diction Acts, 1876 and 1887. It is thought, that if and so long 
as the Second Chamber continues to discharge the judicial 
functions now discharged by the House of Lords as Supreme 
Court of Appeal, these high judicial personages should con- 
tinue to sit as ex officio members. Their presence will add to its 
deliberations an element of special knowledge and long 
experience which will doubtless be available in the future, as 
it has been in the past, for the purpose of revising Bills and 
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securing that the form in which they pass shall be legally 
correct. The same considerations apply to the Lord Chancellor 
and to those ex-Lord Chancellors who take part in the judicial 
business of the House. It is suggested that they ought to remain 
ex officio members while they sit as Judges of Appeal. It has 
long been the practice that members of the Royal House, 
created Peers, should sit in that capacity, though for some 
generations past they have neither joined in debate nor other- 
wise taken part in political life. The Conference thought that 
this practice might be so far continued as to allow the sons and 
grandsons of a Sovereign to sit in the Second Chamber. . . . 

There seemed to be no reason why the ancient rule which 
requires a Member of the House of Commons desiring to 
resign his seat to do so by the fiction of accepting such an 
obsolete office as that of the stewardship of the Chiltern 
Hundreds, or the stewardship of the Manor of Northstead, 
should be applied to the new Second Chamber; and it is 
accordingly suggested that its Members may retire by the 
simple method of addressing a formal letter of resignation to 
the President or Speaker of that Chamber. 

41. Three other points deserve careful consideration. They 
are these: 

(a) Whether Ministers of the Crown ought to be 
allowed to speak in both Houses of Parliament, of 
course with no right of voting except in the House 
to which they belong. 

(6) Whether salaries similar to those now paid to the 
Members of the House of Commons should be 
paid to Members of the Second Chamber also. 

(c) What provisions should be made for the period of 
transition from the existing House of Lords to the 
new Second Chamber so that the regular working 
of our constitutional machinery should go on 
through this period. 

These points, since they raise issues which the Conference 
did not seem called upon, or perhaps even empowered by the 
Terms of Reference, to deal with, are submitted to the 
judgment of His Majesty’s Government, and it was left to 
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them to deal with various minor non-controversial matters 
relating to the requirements necessary for carrying out in 
detail the Scheme... . 

42. Upon one interesting question which was discussed— 
namely, that of the possibility of turning the Second Chamber 
to good account for the purpose of including in it persons who 
might be qualified both to express the views of the Self- 
Governing Dominions and other parts of the British Overseas 
possessions, and to join with full knowledge in discussing 
questions affecting them, it was held by the Conference, after 
the matter had been debated with a full recognition of its 
importance, that they were precluded by their Terms of 
Reference from making recommendations. .. . 

The Conference then passed on to another of the three 
topics set out in the Terms of Reference, viz., the legislative 
functions which the Second Chamber ought to exercise. 


LEGISLATIVE FUNCTIONS OF THE SECOND CHAMBER 


43. Only in one respect does this subject present any 
serious difficulty. It has always been understood in this 
country—and this is the practice in nearly every country 
where a Second Chamber exists—that the Second Chamber 
should be entitled to full power in the sphere of such legislation 
as is not of a financial character. It may revise and amend, 
and in some cases refuse to proceed with, a Bill brought to it 
from the other House. It may initiate ordinary Bills both 
Public and Private It may discuss all questions of general 
domestic and imperial policy. In financial matters alone is its 
range of action limited by the long established superior rights of 
the popularHouse. Accordingly, it was with questions of finance 
and with these only that the Conference found it had to deal. 

44. The Conference was agreed in declining to attempt to 
recast as a whole the old rules which have determined the 
privileges of the House of Commons with regard to Finance. 
These are now a sort of labyrinth of historical, constitutional 
and legal controversies. Thus it was resolved to deal with one 
branch only of the subject—the distinction to be drawn 
between Bills which are purely financial in effect as well as in 
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form and those which though containing some financial pro- 
visions, are also calculated to attain non-financial objects, the 
method of discriminating between these two classes of bills, 
and the consequences which ought to follow from such 
discrimination. 

45- It is recognized on all hands that Bills of a purely 
financial nature belong to the House of Commons alone and 
ought not to be rejected or amended by the Second Chamber. 

But what is a purely financial Bill? 

A Bill brought into the House of Commons whether to 
raise revenue or to appropriate revenue for particular public 
purposes may, while purporting to be concerned only with 
the raising and spending of money, have effects—industrial, 
commercial, social or political effects—more important and 
far reaching than would be its direct financial effects. Many 
large changes—indeed some revolutionary changes—might 
be carried through by measures purporting to be financial. 
The Conference thought that, if the new Second Chamber, 
elected as proposed, is to be of real service, its views ought to 
be heard regarding such changes. It would appear to be 
required, in the interests of the people, and that not merely as 
taxpayers, but as citizens also, that such measures should not 
be hastily hurried into law without due consideration: and a 
Second Chamber constituted as proposed would seem fitted to 
furnish a safeguard for this purpose. The jealousies and 
antagonisms which have in time past attached to the action 
of a non-representative House confined to the members of one, 
and that, for the most part, a wealthy, class, need not be 
expected to apply to the action, strictly limited as the Con- 
ference think it should be, of a Second Chamber so much 
changed in its composition and so popular in its character as it 
will be under the Scheme hereinbefore described. If this be 
admitted, the question is raised: How are purely financial 
Bills to be discriminated from others which, while to some ex- 
tent and for some purposes financial, are also much more 
important in their non-financial effects than in those that 
relate merely and directly to the raising and spending of 
money ? 
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46. The obvious method might appear to be to find a clear 
and precise definition which could be inserted in a statute for 
distinguishing these two kinds of Bills. The Conference spent 
many hours in trying to find such a definition, but without 
success. Some proved to be too wide, others too narrow. The 
complexity of the problem, and the variety of the cases which 
had to be provided for, were baffling; and very high authorities 
who were consulted declared that this had been their ex- 
perience also. But an examination of the cases of doubt which 
had arisen in this country and elsewhere, showed that most, 
perhaps nearly all of them, could have been disposed of after 
a not very protracted discussion round a table by a dozen 
practical fair-minded men; and the Conference was thus led 
to believe that the best method of treating these doubtful and 
disputable Bills would be to refer them to a small carefully 
selected Joint Standing Committee of both Houses of Parlia- 
ment, making its decision final. Such an arrangement for 
deciding these delicate questions seemed preferable to that 
contained in the Parliament Act, which does not cover all the 
cases likely to arise, and which places on the Speaker responsi- 
bilities with which it is not desirable to load an office whose 
perfect impartiality every one desires to preserve. The Con- 
ference accordingly recommends that such a Finance Com- 
mittee, which ought not to exceed in number seven members 
from each House, be set up at the beginning of each Parlia- 
ment, and that either House should be entitled to refer to it 
any financial Bill containing provisions which raise serious 
issues that may be thought to be not solely of a financial 
nature. It would be the duty of such a Committee to consider 
not only the professed objects, but also the underlying purpose 
and the probable effects of such a Bill, in order to determine 
its character and to report which (if any) of its clauses are, as 
being strictly financial, fit to be dealt with by the House of 
Commons alone, and which (if any) may properly be sub- 
jected to examination and amendment by the Second 
Chamber in respect of the economic or social results to be 
expected from them, these being matters of general national 
policy. Should the Committee report in the latter sense, such 
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provisions as were declared to be non-financial, would be 
open to rejection and amendment by the Second Chamber, 
subject always to the ancient rule that no amendments 
should be made by the Second Chamber which could increase 
any charge upon the people. If amendments were made in 
Bills declared to be non-financial, and these were not accepted 
by the House of Commons, the differences between the two 
Houses would fall to be adjusted in the manner (to which I 
now pass) provided for the case of an ordinary non-financial 
Bill. 


ADJUSTMENT OF DIFFERENCES BETWEEN THE TWO HOUSES 


47. The Conference then reached the last of the three 
subjects mentioned in our Terms of Reference, viz., the 
Adjustment of differences between the two Houses. This has 
long been regarded as one of the most difficult of all the 
questions affecting the position and powers of a Second 
Chamber. It divides itself into two branches: 

(a) The methods of conciliation and compromise by 
which differences may be settled without any 
ultimate trial of strength. 

(6) Some plan for final settlement when no compromise 
has been found attainable. 

48. (a) Conferences between the two Houses to settle their 
differences have been an old part of Parliamentary machinery. 
They have however been of comparatively slight value, and 
little used in recent years, because the rules which governed 
them were stiff and cumbrous. It is therefore proposed to 
apply a simpler and more elastic method, which is really new, 
though it may fitly be called by the old name of Free Con- 
ference. The suggestion is that a small number of the most 
experienced, most judicious and most trusted members of 
each House be chosen at the beginning of each Parliament, 
due representation being given to all the parties that may 
exist in each House, to form a Standing Conference Com- 
mittee, and that another smaller number be added by each 
House of persons who, while possessing the same merits as 
belong to the permanent element, should also possess in 
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addition a special knowledge of the particular matter to be 
dealt with in the particular controversy. The permanent 
number might, it was thought, be twenty from each House, 
in order that the body should not be too large for easy and 
informal discussion and should not be liable to be moved by 
that warmth of feeling which is apt to increase with the 
numbers of any assembly. The number of additional members 
to be added pro re natéd in respect of special knowledge would 
be determined by the magnitude of the issue involved, but 
ought not (it was deemed) to exceed ten from each House, so 
that the total number of the body should not in any case 
exceed sixty. 

49. When the Free Conference Committee thus consti- 
tuted had been set up, any amendments made by either House 
to a Bill passed by the other, would, if they were not accepted 
by that other House, stand referred at the request of either 
House, to the Free Conference. The Free Conference would 
then address itself to the solution of the controversy by 
friendly methods, exploring the various points involved and 
seeking to find a way out of the difficulty either by com- 
promise or by discovering some new plan which might prove 
more acceptable to both Houses than that contained in the 
Bill passed by one House, or in the amendments passed by 
the other. If and when agreement is reached by the Free 
Conference its terms would be reported to both Houses. Each 
House would then consider them and accept them or reject 
them. If they were accepted by both Houses en bloc the 
controversy would be at an end, and the Bill would be in a 
position to receive the assent of the Crown... . 

It has been already observed that if a Bill reported from a 
Free Conference had been accepted by one House but re- 
jected by the other some further step would be required. This 
step would be to send the Bill back to the Free Conference, 
which would take up the matter again in the Session next 
following that in which the Bill originated. If the Free Con- 
ference should then, after further consideration, again report 
the Bill to the Houses in the same form in which it had been 
previously reported, the Houses would again consider the Bill. 
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If they both agreed to it, it would pass; if they both 
disagreed to it, or if the House of Commons alone disagreed, 
it would lapse. If, however, the House of Commons alone 
agreed tc the Bill, and it had been reported by the Free 
Conference by a majority of not less than three of the members 
present and voting, it would be submitted for the Royal 
Assent. 

Should the Free Conference however fail to agree to report 
the Bill again in the same form, or if the majority by which 
it agreed to report it should be less than three the Bill would 
lapse, unless of course it was accepted by both Houses as 
reported. 

57. It will be clear that the effect of this procedure would 
be on the one hand to secure that full opportunity should be 
given for reconciling different views by amendments and 
methods of compromise generally, and on the other hand to 
provide that nothing less than a majority of three in the Free 
Conference (which will itself consist of selected members of 
both Houses)—a majority which would be substantial having 
regard to the numbers of the Conference—would suffice to 
determine the points in issue. This would, it is submitted, 
safeguard the rights of both Houses, for the Second Chamber 
would not be overruled, unless a considerable proportion of 
those who represented it in the Free Conference had voted in 
favour of the Bill, while the ultimate control of the more 
popular House would be respected. 

58. It is believed that by this method of Free Conferences, 
applied in a calmer atmosphere than could be expected in 
either House as a whole, the arguments on which each party 
relied, would be better appreciated. Many controversies 
might thus be amicably settled, and even where they were not 
wholly settled, the matters in dispute would probably be 
reduced in number, so that, when the plan proposed for 
decision in the last resort had to be applied, the issues to be 
submitted to such final arbitrament would have become 
fewer and more clearly defined... . 

60. We are aware that not a few criticisms may be made 
upon the Scheme here presented. Some of these will, it is to 
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be hoped, be dropped, or reduced in force, when the explana- 
tions given have been duly considered and when each part of 
the scheme is regarded in its relation to the whole, and apart 
from any bias which may have arisen from former controversies. 
If other objections still remain, the best answer to them will 
be found in the fact that among the Second Chambers which 
exist in other countries there is not one whose composition 
cannot be attacked on grounds at least as grave as any that 
can be brought against this scheme, yet there is none among 
these Chambers which does not, in the opinion of its own 
people, contribute to the good government and tranquillity of 
the country where it exists. Perfection is not to be expected in 
any Chamber or in any frame of government. The true test is 
whether it is so constructed as to offer a reasonable prospect 
of so discharging the functions for which it is designed as to 
contribute to the excellence of legislation and the welfare of 
the whole body politic. 

61. Those who criticize will, we trust, appreciate the nature, 
and weigh the difficulties, of the task imposed upon us. We 
had to reconcile the sentiment of attachment to a venerable 
institution with the needs of new social conditions and the 
demands of new phases of thought. There were two principles 
on which a Second Chamber might be constructed. One was 
that of filling a House with the largest available number of 
capable and experienced men whose presence would win for 
it that kind of authority which comes from personal eminence. 
The other principle was that of creating a Chamber which 
should be most quickly responsive and most fully responsible 
to public opinion, drawing its strength from the fact that it 
had been popularly elected. It was impossible to give full 
scope and application to either of these principles and to 
secure in ample measure the benefit of either source of strength 
without losing some of the merits to be expected from the 
other. We had, therefore, to find means whereby to combine as 
many as possible of the advantages with as few as possible of 
the defects of either course, and we had to remember that a 
plan which philosophers might approve would not necessarily 
find like favour with the bodies by whose will it would have to 
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pass into law. So, too, when the powers of the Second Chamber 
had to be defined, similar perplexities arose. It was generally 
agreed that a Second Chamber would be of little use unless 
it were strong enough to differ from the House of Commons 
when a proper occasion arose—a proper occasion being one 
in which there was reason to believe that some decision of the 
Commons did not express the full and deliberate will of the 
people. But it was also agreed that the Second Chamber 
ought not to be so strongly entrenched as to dispose it to 
engage in frequent contests with the House of Commons, so as 
to embarrass the Executive and clog the wheels of legislation. 
It thus became necessary to steer a middle course between 
these extremes, assigning to the Second Chamber such 
powers only as the interests of the nation seem to require and 
finding expedients by which differences between the Houses 
might be adjusted with the minimum of friction and delay, 
avoiding conflicts by methods of conciliation. 

62. On a subject which presents so many aspects as that 
we have had to deal with there must needs be differences of 
opinion. All political parties were represented in the Con- 
ference. But such divergences of view as from time to time 
arose did not often spring from or correspond to divergences of 
political opinion. They were due rather to the greater or less 
weight which our members respectively attached to principles 
they all admitted, and also to the diverse conjectures that were 
formed about the probable working out in practice of the 
various plans presented. In such matters a diversity of views 
is inevitable among men of independent minds. . . . 

Commending the conclusions embodied in this Report to 
the consideration of yourself and your colleagues, 

I have the honour to be, my dear Prime Minister, 
Very faithfully yours, 
April, 1918. BRYCE. 
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VIII. AGREED STATEMENT ON CONCLUSION OF CONFERENCE OF 
Party LEADERS ON THE PARLIAMENT BILi, 
FEBRUARY-APRIL, 1948 

3. The Party representatives met for the first time on 
19th February, 1948, and on six subsequent occasions. It was 
agreed that the discussions (and all documents considered at 
the Meetings) should be regarded as private. .. . 

5. Proposals relating to reform of the Composition of the 
House of Lords were discussed first. If it had been possible to 
achieve general agreement over the whole field of Powers and 
Composition, the Party representatives would have been pre- 
pared to give the following proposals further consideration, 
so as to see whether the necessary details could be worked out, 
and, if so, to submit them, as part of such an agreement, to 
their respective Parties. 

(1) The Second Chamber should be complementary to 
and not a rival to the Lower House, and, with this 
end in view, the reform of the House of Lords should 
be based on a modification of its existing constitution 
as opposed to the establishment of a Second Cham- 
ber of a completely new type based on some system 
of election. 

(2) The revised constitution of the House of Lords should 
be such as to secure as far as practicable that a 
permanent majority is not assured for any one 
political Party. 

(3) The present right to attend and vote based solely on 
heredity should not by itself constitute a qualifica- 
tion for admission to a reformed Second Chamber. 

(4) Members of the Second Chamber should be styled 
“Lords of Parliament” and would be appointed on 
grounds of personal distinction or public service. 
They might be drawn either from Hereditary Peers, 
or from commoners who would be created Life 
Peers. 

(5) Women should be capable of being appointed Lords 

of Parliament in like manner as men. 
(6) Provision should be made for the inclusion in the 











<a 











CONFERENCE ON THE PARLIAMENT BILL, 1948 171 


Second Chamber of certain descendants of the 
Sovereign, certain Lords Spiritual and the Law 
Lords. 

(7) In order that persons without private means should 
not be excluded, some remuneration would be 
payable to members of the Second Chamber. 

(8) Peers who were not Lords of Parliament should be 
entitled to stand for election to the House of Com- 
mons, and also to vote at elections in the same 
manner as other citizens. 

(9) Some provision should be made for the disqualification 
of a member of the Second Chamber who neglects, 
or becomes no longer able or fitted, to perform his 
duties as such. 

6. Discussions on the Powers which should be vested in a 
reformed House of Lords were... limited to considering 
what should be a reasonable time for the due performance of 
its functions by a Second Chamber. 

Under the provisions of the Parliament Act, 1911, Money 
Bills cannot be challenged by the House of Lords. In the case 
of all other Bills (except a Bill to extend the life of Parliament 
beyond five years) the Act provides that a Bill in dispute 
between the two Houses cannot be presented for the Royal 
Assent under the procedure of the Act unless it is introduced 
and passed by the Commons in ‘each of three successive 
sessions, and unless two years have elapsed since the date on 
which the Bill was read a second time in the Commons in the 
first session and the date on which it was read a third time 
in the Commons in the third session; further, the Bill must be 
sent up to the Lords at least one month before the end of each 
of the three sessions. 

The Parliament Bill now before the House of Lords [later 
enacted as the Parliament Act, 1949] proposes to reduce the 
number of sessions in which the Bill must be introduced and 
passed by the Commons from three to two, and to reduce the 
period of time which must elapse between Second Reading in 
the Commons in the first session and Third Reading in the 
Commons in the second session from two years to one year... . 
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8. The representatives of the [Labour] Government ex- 
pressed their willingness to see a Second Chamber possessed of 
proper facilities for debating public affairs and for revising 
legislation. The procedural arrangements should secure to each 
House a proper time for the consideration of amendments to 
Bills proposed by the other; but they should not be such as to 
enable the Second Chamber to impose its will on the House of 
Commons and to force the Government to seek a General 
Election against its own inclination and that of the Commons. 
The principal organ of democratic government is the House 
of Commons, which is elected by the People. The danger in 
modern conditions is that the machinery of democratic govern- 
ment may act too slowly rather than too quickly. Under the 
Parliament Act, 1911, the procedure enables a House of Lords 
hostile to the Government of the day to render the legislative 
programme of the Government ineffective in the fourth and 
fifth sessions of a quinquennial Parliament. In the result, the 
will of the Government and of the People could be thwarted 
by a Second Chamber which, not being elected, is not directly 
responsible to the People. The Government representatives 
agreed that it is important that points of dispute between the 
two Houses should be appreciated by the public, but they 
considered that the proposals of the Parliament Bill adequately 
safeguard constitutional rights in this respect, and afford 
sufficient time for public opinion (which formulates more 
rapidly in modern conditions than was the case thirty years 
ago) to understand and pronounce upon a disputed issue. 

The [Labour] Government representatives recognized, 
however, that under the Parliament Act procedure, as pro- 
posed to be amended by the Bill, the Second Chamber might 
not have a sufficiently long period to consider a disputed 
measure if, for any reason, the Bill took an exceptionally long 
time in its passage through the House of Commons. As part 
of a general agreement over the reform of the House of Lords 
they would have been prepared to suggest to the Labour Party 
that the “period of delay”’ which, under the Parliament Bill, 
would be one year from Second Reading in the Commons on 
the first occasion, should be extended to nine months from 
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Third Reading if, in the case of a particular Bill, the latter 
period proved to be the longer. The Government representa- 
tives could not recommend any further extension, inasmuch 
as the effective legislative use uf the fourth session of a quin- 
quennial Parliament would thereby be in jeopardy. It was 
further argued that the greater the powers given to a Second 
Chamber, the more might be the necessity for the Prime 
Minister of the day to attempt to redress an adverse political 
balance in that Chamber by the creation of additional Peers, 
and the greater the danger that the Second Chamber might in 
fact become a rival of the Commons. 

g. The Leaders of the Official [Conservative] Opposition 
find themselves unable to agree to what they regard as the 
virtual elimination of the suspensory period. They feel that 
this would be in conflict with the whole intention of the 
Parliament Act of 1911. They hold that the purpose of the 
power of delay, which formed an integral part of the Parlia- 
ment Act procedure, has never been to enable the Second 
Chamber to thwart the will of the People. It is an essential 
constitutional safeguard to ensure that, in the event of serious 
controversy between the two Houses of Parliament, on a 
measure on which the view of the electorate is doubtful, such a 
measure shall not pass into law until sufficient time has 
elapsed to enable the electorate to be properly informed of 
the issues involved and for public opinion to crystallize and 
express itself. The “‘one year’s delay” from the Second Reading 
in the House of Commons proposed in the Parliament Bill now 
before Parliament is in fact largely illusory. For experience 
shows that it may take eight months for a Bill to pass through 
the ordinary processes of Parliament. Such a curtailment of 
the powers of the Second Chamber as is involved in the 
Government proposals would, in the view of the Opposition, 
represent a formidable step towards Single Chamber Govern- 
ment, with all the risks entailed. And this is an especial danger 
in a country like Great Britain where there is an unwritten 
Constitution and fundamental constitutional changes can be 
made by a simple Bill. The Opposition Leaders regard the 
safeguard of some effective power of delay by the Second 
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Chamber as vital at all times and especially at the present 
juncture, when political instability is so evident throughout 
the world. They believe that there is no danger that such a 
power would be used frivolously. For the very existence of a 
Second Chamber must depend on its acting with due responsi- 
bility. And this would apply with redoubled force in the case 
of a Second Chamber composed of men and women chosen 
for their individual wisdom and experience, especially if steps 
were taken to ensure as far as possible that there is no per- 
manent majority for any one political Party. In this case it 
could not be said that the procedure would operate differently 
in the cases of Governments of the Left and of the Right. 
Notwithstanding this view, the [Conservative] Opposition 
Leaders considered that if it had been possible to reach agree- 
ment over the whole field of Composition and Powers of the 
Second Chamber, they might have regarded as acceptable a 
period of eighteen months from Second Reading in the 
Commons—halfway between the two years of the Parliament 
Act and the one year proposed by the Parliament Bill. Indeed, 
in order to facilitate such agreement, they would have been 
prepared to suggest for consideration by their supporters an 
even shorter period of twelve months from the Third Reading 
in the Commons, Any further reduction of the period would 
in their view involve a breach of the spirit and purpose of the 
Parliament Act. No doubt the time factor would vary with 
the complexity of a Bill, and the time taken up by Parlia- 
mentary debate in both Houses. But a period must be provided 
which covers all Bills. On the principle to be applied in 
deciding what that period should be, there is really a funda- 
mental difference between the Government and the Opposi- 
tion. In the view of the official Opposition, the effect of the 
Government proposals would be to allow a period sufficient 
to ensure full Parliamentary consideration by both Houses, but 
little or no more, The Opposition contend that this is not 
enough; and that the time factor must be sufficient to allow 
for reflection by the country after discussion in Parliament has 
been concluded and the matters at issue between the two 
Houses have been clearly defined. 
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Failure to provide this period for reflection by the electors 
would, in the view of the [Conservative] Opposition, curtail 
the powers of the Second Chamber to a point at which its 
value as a balancing factor in the constitution would be 
largely nullified. To this they could not agree in view of the 
danger to the liberties of the People that would be involved. 

10. The Liberal Leaders had originally criticized the 
Parliament Bill on the ground that it did not provide a 
sufficient suspensory period. Accordingly, they had suggested 
that the “period of delay” should run, not from the Second 
Reading, but from the Third Reading in the Commons. 

However, in their view, the alternative proposal made by 
the [Labour] Government during the course of the Meetings 
sufficiently met their original objection, and the Liberal 
Leaders were prepared to suggest the acceptance by their 
Party Members of the [Labour] Government proposal. 

Having regard to the measure of agreement in principle 
on proposals for the revised composition of the Second 
Chamber, the Liberal Leaders deplored the breaking off of 
further discussions by reason only of a matter of three months 
in the suspensory period. .. . 

11. The representatives of all three Parties were united in 
their desire to see the House of Lords continue to play its 
proper part in the Legislature: and in particular to exercise 
the valuable functions of revising Bills sent up by the Com- 
mons, and initiating discussion on public affairs. It was 
regarded as essential, moreover, that there should be available 
to the country a legislative body composed of men of mature 
judgment and experience gained in many spheres of public 
life. But the [Labour] Government representatives and the 
representatives of the Official [Conservative] Opposition con- 
sidered that the difference between them on the subject of 
Powers was fundamental, and not related only to the length 
of the “period of delay”’. 

In these circumstances, the Party representatives con- 
cluded that there did not exist between them that basis for 
further discussions which would warrant carrying negotiations 
beyond their present stage. 
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IX. THe PARLIAMENT ACT, 1949 
An Act to amend the Parliament Act, 1911 


Be it enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Commons, in this 
present Parliament assembled, in accordance with the pro- 
visions of the Parliament Act, 1911, and by authority of the 
same, as follows:— 

1. The Parliament Act, 1911, shall have effect, and shall 
be deemed to have had effect from the beginning of the session 
in which the Bill for this Act originated (save as regards that 
Bill itself), as if— 

(a) there had been substituted in subsections (1) and 
(4) of section two thereof, for the words “‘in three 
successive sessions’’, “for the third time’’, “in the 
third of those sessions’, “in the third session’’, and 
“in the second or third session” respectively, the 
words “in two successive sessions”, “for the 
second time”, “in the second of those sessions”, 
“in the second session”, and “in the second 
session”’ respectively; and 

(6) there had been substituted in subsection (1) of the 
said section two, for the words “two years have 
elapsed” the words “one year has elapsed”: 

Provided that, if a Bill has been rejected for the second 
time by the House of Lords before the signification of the 
Royal Assent to the Bill for this Act, whether such rejection 
was in the same session as that in which the Royal Assent to 
the Bill for this Act was signified or in an earlier session, the 
requirement of the said section two that a Bill is to be pre- 
sented to His Majesty on its rejection for the second time by 
the House of Lords shall have effect in relation to the Bill 
rejected as a requirement that it is to be presented to His 
Majesty as soon as the Royal Assent to the Bill for this Act has 
been signified, and, notwithstanding that such rejection was 
in an earlier session, the Royal Assent to the Bill rejected may 
be signified in the session in which the Royal Assent to the Bill 
for this Act was signified... . 
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BOOK REVIEWS 


By H. R. G. Greaves, R. T. McKenzie, Ivor 
BuLMER-THomas, G. N. N. Nunn, J. D. B. MILLER, 
and Max BELorr. 


Our Parliament. By Strathearn Gordon (fourth and enlarged 
edition). Hansard Society. 15s. (New York: Praeger). 

The Parliament Book. By Guy Eden (revised edition). Staples 
Press. 8s. 6d. 

The Essentials of Public Administration. By E. N. 
Gladden. Staples Press. 17s. 6d. 


If the chief political problem of France is constitutional, the 
relation between the executive and legislative organs of the 
state, that of Britain today may well seem to centre upon the 
working of Parliament in regard to its responsibility for con- 
trolling the greatly enlarged field of public administration. It is 
the question of the efficiency of the House of Commons in 
checking and supervising the administrator, of the responsive- 
ness of the latter to public policy and need, in short, of the 
penetration of all public activity by democratic principle and 
the spirit of service. The subject of these books is linked to this 
basic problem and is of peculiar importance. 

Mr. Gladden states a significant truth when he claims that 
the services of the public administrator are more and more 
necessary as the community becomes more socialized. ‘‘Public 
administration, whether its practitioners wish it or not, is the 
essential handmaiden of socialization. . . . Unfortunately the 
closer it draws to the people the more complicated and less 
comprehensible it becomes. The democracy, having acquired a 
new servant, finds itself in danger of becoming the subject of a 
new master. . . . The division between democracy and oligarchy 
depends upon an understanding of the processes of public 
administration and it is by no means certain that the ordinary 
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citizen is capable of achieving this.”” Inasmuch as the solution 
of the problem of organizing adequate control on behalf of the 
public, and as active a participation by them in their collective 
activities as can be combined with elasticity and inventiveness, 
depends upon knowledge of the machinery of public adminis- 
tration Mr. Gladden’s book is a useful contribution. Together 
with his earlier Introduction to Public Administration it is an attempt 
to provide “‘a general survey of public administration to meet 
the needs of the student and the general reader”. There are 
chapters on, among other things, the separation of powers, the 
control of public administration, the administrative machine, 
and administrative methods. He also devotes some space to 
discussing “bureaucracy” in its different definitions and uses. 
In general what he writes is true and useful and it would be 
ungracious to complain of what his publishers describe as a 
“primer” that it does not shed any penetrating new light, for it 
is perhaps the function of a general survey to be comprehensive 
and introductory rather than selective or profound, and in this 
function it on the whole succeeds. 

Mr. Guy Eden may be allowed to conduct us from the 
world of administrators to the institution which gives them 
their authority. He is a competent guide around the Palace of 
Westminster. His book is designed for the visitor—either in the 
flesh or in the spirit—and illuminates a clear topography with 
frequent references to history and anecdote. It can thus serve 
as an introduction to the more serious work of Mr. Strathearn 
Gordon which is now reissued in a much enlarged and still 
more valuable edition, for which gratitude should be expressed 
both to him and to the Hansard Society for organizing its 
publication. 

Our Parliament is indeed for its size a most remarkable 
production, containing a wealth of information. The welcome 
given to it is attested by the fact that since it was first published 
in 1945 it has gone into four British and six foreign editions, 
this last British edition being considerably enlarged, in the 
main by the addition of an account of recent criticism of 
Parliament. Perhaps its most useful sections are those which 
describe, briefly but quite adequately for general purposes, 
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the working machinery and procedure of the two Houses. But 
there are also chapters on the Origins and History of Parliament, 
the Constitution Today, the Functions of Parliament, Members 
and their Duties, the Palace of Westminster, and useful 
appendices. These last, besides giving tables of composition, 
size, hours of meeting, of the numbers of private Members’ 
and public bills and of questions to Ministers, includes that 
list of administrations to which anyone interested in political 
history has constant need to refer. This can be supplemented 
by reference to the table of party composition of the House 
since 1832 on page 81. And there is also an admirable glossary 
of current Parliamentary terms and institutions. 

The new chapter on the weaknesses of Parliament, real or 
alleged, treats this subject with praiseworthy objectivity. It 
quotes the views and arguments of typical critics and defenders 
of the actual system on such matters as proportional representa- 
tion, the claim that the private Member has become a mere 
rubber stamp always servile to the Cabinet, or that Parliament 
is failing to fulfil its vital task of supervising the activities of 
officialdom on behalf of the public. Although the proposal is 
mentioned that the House should form itself into specialized 
committees for this purpose, and also the argument that it can 
only succeed if it does so in relation particularly to the newer 
economic and social services, more attention might perhaps be 
given to this issue. Beside it proposals for devolution, and even 
more for an industrial parliament, would seem to carry little 
weight and to merit less attention. Thirty years of their 
discussion, since the Webbs first put them forward, have 
produced little in the way of convincing argument to support 
them. And yet here, in this work of checking and supervising 
the administrator, Parliament is most patently in need of 
improving its methods. Since the Webbs wrote, the Select 
Committee as an instrument of such control has done even more 
than it had before to reveal the potential good services that 
can be rendered by ordinary back-bench Members of Parlia- 
ment in the performance of this essential function. 


H. R. G. GREAVES 
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The Party System in Great Britain. By Ivor Bulmer- 
Thomas. Phoenix House. 25s. 


Until the publication of the first edition of the Hansard 
Society’s symposium on the subject in 1952 no book on the 
British party system had been published in half a century. It 
was welcome news, therefore, that someone of Mr. Ivor 
Bulmer-Thomas’s very considerable talents and almost unique 
experience of the two major parties in this country had written 
a full-dress study of the party system. The book he has pro- 
duced is somewhat disappointing; it does not provide the 
illumination of the inner working of the party system one 
might have expected, and it is based on a limited use of 
sources. Still, Mr. Bulmer-Thomas has provided a useful 
introductory handbook for the serious student who first 
approaches a study of the British party system. 

The author has diligently worked through most of the 
readily available party literature and has provided a formal 
description of the various party organizations (largely as the 
parties see themselves). He has also discussed in an intelligent 
but unexciting fashion the more obvious problems which have 
arisen in the working of the party system; the declining im- 
portance of the individual M.P., the shortcomings of the 
present method of selecting candidates, the unsatisfactory role 
of the party conferences in the formulation of policy. One’s 
principal regret is that he has not devoted sufficient attention 
to an analysis of the distribution of power within each of the 
great parties. 

Much space—more, one feels, than is necessary—is 
devoted to a discussion of minor parties (the Communists, 
Welsh Nationalists, etc.) but a central problem such as the 
role of the Leader in the Conservative Party is dismissed in a 
few pages. What little the author has to say about the Con- 
servative Leader is, incidentally, somewhat confused. In dis- 
cussing the procedure for the election of the Leader, Mr. Bulmer- 
Thomas does not make it clear that the Conservatives do not 
elect a ‘Leader of the Party” if they are in Opposition when 
their Leader dies or retires. The Conservative M.P.s merely 
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elect a Leader in the Commons (e.g. Bonar Law in 1911, 
Austen Chamberlain in 1921), while the Conservative Peers 
elect their own Leader in the Lords. The office of Leader of the 
Party is subsequently filled after the Conservatives have been 
returned to power and one of their number has been called to 
the office of Prime Minister. The one modern exception to this 
procedure occurred in 1922 when Bonar Law was elected 
Leader of the Party immediately before he was called by the 
King, (contrary to Mr. Bulmer-Thomas’s statement on 
page 117 that Bonar Law was elected Leader after he became 
Prime Minister). The author is also wrong in stating (on the 
same page) that Neville Chamberlain retained the office of 
Leader of the Party until his death. These same errors (and 
more) are also to be found, incidentally, in the Maxwell Fyfe 
Report on the Conservative Party organization (pages 32-3). 
One could have wished that Mr. Bulmer-Thomas had 
devoted more than a footnote to Robert Michel’s concept of 
“the iron law of oligarchy”; it would be most rewarding to 
attempt to assess the applicability of this theory to the British 
party system. The working of Michel’s “law” no doubt helps 
to explain the limitations in practice of intra-party democracy. 
But in any case, it could probably be shown that if the great 
parties of this country were truly “democratic” in their 
internal structure, if, that is, they were in any serious sense 
run by the members of their mass organizations outside Parlia- 
ment, then the system of parliamentary democracy would soon 
become unworkable. Apart therefore from the “natural” 
oligarchial tendencies which may exist within the major 
parties, they have all found it necessary to devise systems which 
ensure that effective control of their affairs remains in the 
hands of a small group of parliamentary leaders. One can see 
how this has been accomplished (comparatively easily in the 
case of the Conservative Party, with endless difficulties in the 
case of the Labour Party) from the material which Mr. Bulmer- 
Thomas has here assembled. But this and several other 
fundamental problems of the party system are nowhere 

adequately examined. 
R. T. McKenzie 
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The British Party System. Edited by Sydney D. Bailey. 
Second Edition. Hansard Society. 12s. 6d. 

The fact that a new edition of the Hansard Society’s volume 
on the British party system has been called for so soon is 
evidence that it satisfies a real need. As one of the contributors, 
Mr. R. T. McKenzie, points out, ‘“There has been no systematic 
examination of the structure of the political parties in this 
country since Ostrogorski published the first volume of his 
classic Democracy and the Organization of Political Parties in 1902”; 
and Dr. G. M. Trevelyan has spoken of the “‘vast, unwritten 
theme of party history”. The only aspect of the party system 
that can be regarded as amply documented is party policy, 
on which there is no lack of books and pamphlets—usually 
tendentious—by supporters and opponents alike. 

It would be idle to suppose that a volume of some 200 pages 
by twenty different hands can remedy what is—to quote 
Mr. McKenzie again—“easily the most striking omission in 
the study of politics in Britain”. But as a series of accurately 
oriented signposts to the main problems it is invaluable. 
Anyone wishing to begin a serious study of the British party 
system, which has been for some centuries the warp and the 
woof of British political life, could not make a better beginning. 

With Professor S. B. Chrimes, he can see how the party 
system was already foreshadowed in the medieval struggles 
for power; and the Rev. Hugh Ross Williamson shows how 
“the true beginning of parties” came with the end of Divine 
Right. But their existence was not admitted for a long time, 
and Professor W. L. Burn has an amusing interview between 
a modern secker-after-truth and the attorney who managed 
Lord So-and-So’s affairs in the eighteenth century. Professor 
John A. Hawgood and Mr. D. C. Somervell bring the story 
to more recent times. 

There follows a series of essays on particular parties. Sir 
Charles Petrie and Mr. Kenneth Pickthorn deal respectively 
with the history and with the philosophy and principles of the 
Conservative Party; Professor G. D. H. Cole and Mr. Francis 
Williams perform a similar service for the Labour Party, and 
Sir Henry Slesser and Mr. Dingle Foot for the Liberals. Sir 
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Henry Slesser has been Solicitor-General in a Labour Govern- 
ment, but the others have had a long allegiance to the parties 
about which they write. It might be more entertaining, but 
would be less valuable, if they had reviewed each other’s 
parties. The choice of persons is good and their contributions 
should on the whole prove acceptable. The writer of the essay 
on the minor parties is not named, but he brings out effectively 
the way in which—until 1950—the two-party system has been 
blurred by lesser but not unimportant groupings. Commander 
Stephen King-Hall writes informatively about the Indepen- 
dents, quorum pars magna fui, as he might have written. One of 
the facts noted by him, that the first avowed Independent 
candidate was not elected until 1915, has an important bearing 
on the subject. There was little occasion for Independents 
earlier, because a considerable degree of independence within 
a party was accepted. In the middle of the nineteenth century 
the Whips could seldom count on fewer than ten per cent of 
their flock straying into the opposite lobby. The relation of the 
individual member to his party is the great modern problem. 
The final section of the book brings together notes on some 
special aspects. Mr. R. T. McKenzie, in a brief study of 
organization, well brings out the different positions held by 
the leader and the conference in the Conservative and 
Labour parties; he has also some notes on finance that are 
necessarily tantalizing. Mr. H. G. Nicholas shows how policy 
is formulated in the different parties, and Mr. Cecil S. Emden 
deals with the related subject of the people’s mandate, not 
rejecting the doctrine with so much horror as is usual. Mr. 
J. F. S. Ross contributes some notes on the classes of persons 
in the various parties—a subject which he has made peculiarly 
his own. A valuable essay by Mr. J. H. Warren argues that 
there are stronger grounds for introducing the party system 
into local government than are often allowed. Sir Ernest 
Barker rounds off the essays with some reflections on the value 
of the party system and its dangers; and Mr. Sydney D. 
Bailey, for whose success in collecting such a team we must be 
grateful, supplements his useful editorial preface by a select but 
sufficiently comprehensive bibliography. Ivor BULMER-THOMAS 
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Parliamentary Government in Southern Asia: An intro- 
ductory essay on developments in Burma, Ceylon, 
India, and Pakistan, 1947-52. By Sydney D. Bailey. 
Hansard Society. gs. net. (New York: International 
Secretariat, Institute of Pacific Relations). 

This splendid little monograph is a worthy addition to the 
Hansard Society’s list of publications and, in particular, a 
most appropriate sequel to the Report on Parliamentary 
Government in Colonies which was published, under the 
editorship of the present author, earlier in the year. In that 
report we saw the problems confronting those responsible for 
the introduction of democratic self-government into dependent 
territories which have not yet attained it. In the present essay 
—which is issued by the Hansard Society in co-operation with 
the International Secretariat of the Institute of Pacific Rela- 
tions—we see the ways in which those problems have been 
and are being faced, and how the various principles which 
were suggested for their solution in the earlier report are being 
and have been applied in the varying circumstances and 
contexts of four of the principal countries of Southern Asia— 
four countries, moreover, in which failure of democratic self- 
government would have unforeseeable, but certainly serious, 
repercussions in the world in general and in the embryonic 
nation-states of Africa in particular. As the tempo quickens— 
as it does every day and as it will continue to quicken until 
self-government is attained in all those territories—and as the 
movement towards self-determination and independence 
gathers momentum, those whose duty it is to control it so that 
excesses may be avoided and lasting goodwill between former 
governors and subjects firmly established, cannot fail to know 
the need of a concise, factual, reliable and above all objective 
account of events in those countries which have already 
started out on the road. What exactly are the implications and 
the mechanics of the “transfer of power”? Have similar 
problems of constitution-making been seen elsewhere and, if 
so, how were they solved? What part, if any, have political 
parties to play in the new dispensation? How are elections— 
elections, moreover, embracing a universal adult suffrage and 
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a largely illiterate population and covering immense areas in 
which communications are not always reliable or speedy— 
how are such elections best organized and what has the 
experience so far been? What are the implications in varying 
contexts of collective Cabinet responsibility? How soon, if at 
all, has it been found essential or desirable to break away from 
the practice and spirit of Westminster in South Asian legis- 
latures? And, if so, why—and what new practices and pre- 
cedents are being adopted? The Society and the author have 
done a great service to those who have eyes and are prepared 
to see in providing just the factual, objective analysis of all 
these matters that was required. Mr. Bailey has a sure eye 
for the essentials and a happy facility for describing and 
discussing them in crisp and economical English. 

It is good to know that the book under review and the 
report on parliamentary government in colonies are being 
published in French editions by the French National Founda- 
tion for Political Science. G. N. N. Nunn 


The Upper House: The People’s Safeguard 1856-1953. 
By Sir Henry Manning. The N.S.W. Constitutional 
League, G.P.O. Box 1743, Sydney, Australia. 


The Legislative Council of New South Wales is an Upper 
Chamber with greater powers than the House of Lords. For 
many years its members were appointed for life; if there was 
conflict between Lower and Upper Houses the government 
could ask the Governor to “swamp” the Council by appoint- 
ing new members. In 1933, following a series of tempestuous 
political events in which the Labour Premier J. T. Lang was 
the central figure, a non-Labour government changed the 
constitution of the Council and had the new form approved 
at a referendum. Members were to be elected under a system 
of proportional representation, not by the ordinary electors 
but by the members of both Houses of Parliament, a propor- 
tion of Councillors retiring every three years. This system 
preserved a non-Labour majority in the Council from 1933 to 
1948, although a Labour majority ruled in the Lower House 
from 1941 onwards. It is now estimated that the non-Labour 
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forces, having lost their majority in the Council, will need to 
win at least two general elections for the Lower House, the 
first of which is likely to be in 1956, before they can regain their 
dominant position in the Council. All this is no less confusing 
to the average citizen of New South Wales than it must seem 
to the reader; but the effect is, on the whole, to make the 
majority in the Upper House correspond to public opinion 
five, ten, or even fifteen years previously. 

Sir Henry Manning was one of the architects of the system, 
and in this work he attempts to justify the present constitution 
of the Council, deny the need for an organized and pre- 
selected non-Labour section within it, and expose the 
inconsistencies of the Labour Party’s attitude towards it. A 
collection of documents rather than a book, the work is not 
easy reading. There is much repetition but little continuity, 
and Sir Henry has the irritating habit of prefacing his para- 
graphs with long explanatory headings in capital letters. 
Students of Australian Government will find that the volume 
adds something, but only a little, to Dr. C. H. Currey’s History 
of the N.S.W. Legislative Council. jJ. D. B. Mitter. 


Collective Security: a Progress Report. By Andrew 
Martin. UNESCO. 7s. 6d. 


Atlantic Alliance: NATO’s Role in the Free World. By a 
Chatham House Study Group. Royal Institute of Inter- 
national Affairs. 6s. 


Britain and the United States: Problems in Co-operation. 
A Joint Report by Study Groups of the Council on 
Foreign Relations, New York, and the Royal Institute of 
International Affairs, London. Edited by Henry L. 
Roberts and Paul A. Wilson. R.I.1.A. 8s. 6d. 


The main problem of contemporary parliamentary institu- 
tions is that of fitting their activities into a world in which the 
destinies of individual countries are more and more inter- 
mingled. It is true that democratic electorates tend to react 
sharply against this fact and that discussions on international 
relations still proceed on an assumption that national 
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sovereignty is as meaningful as it was in earlier times. It is also 
true that even those who accept the fact of change recoil from 
translating it into institutional terms. All three of the Reports 
here noted throw some light from different points of view upon 
this problem. 

Dr. Andrew Martin’s Collective Security is not directly con- 
cerned with such matters since it is primarily an account of 
what has been done or discussed in the direction of promoting 
collective security by the League of Nations and the United 
Nations; and its primary utility is the emphasis which it lays 
on the continuity of the main problems involved. Dr. Martin 
makes some good points notably in distinguishing between 
“short-term collective security” and “long-term collective 
security” (which involves removing the causes of war as well as 
assembling overwhelming force to discourage it). But in his 
criticism of the U.N. Charter, which in some respects he 
regards as inferior to the League Covenant, he is certainly 
talking in terms which assume that the basic problem did not 
exist, in other words as though there were some means by 
which power could be pooled without the pooling of the sense 
of political community. Nevertheless Dr. Martin has provided 
an extremely useful handbook for the whole subject. 

Atlantic Alliance is a continuation of the previous Chatham 
House Report Defence in the Cold War, and presents the same 
admirable combination of a description of the factual situation 
with an analysis of issues and tendencies. The new Report 
faces the issue of whether a joint political authority can be 
developed and comes to the conclusion “that nothing that 
has happened in the history of NATO so far shows either a 
conscious desire or an unconscious tendency among members 
to develop federal institutions or to imitate the forms of 
previous confederations. On the contrary, it is in combining 
unity of effort with full respect for national independence that NATO 
achieves its distinctive though limited character”. Recent develop- 
ments tend to suggest that “limited” is the key word in this 
statement, since it is obvious that democratic communities will 
not, in fact, hand over important powers of decision to expert 
bodies, either military or civil, whose direct responsibility 
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through existing political machinery is not clearly visible. How 
important the functionings of such institutions are, is shown, ~ 
for instance, by the remarks of the Group on the effect upon © 
international defence planning of the insistence of Congress — 
upon voting sums for aid on an annual basis, thus precluding ~ 
reliable long-term planning. Indeed, the support which hag ~ 
been obtained in the United States for the proposed “Bricker ~ 
amendment” to the Constitution suggests that the authors of the 
Report may have gone too far when they argued that the © 
American people, Congress, and President had supported 
“some tacit modification of sovereignty in acceptance of the © 
suzerainty of the United Nations”. E 
The extremely interesting and important Report on the 
specific problems of co-operation between Britain and the 
United States is also to be criticized for having, on the whole, ” 
minimized the importance of this devotion on both sides of the 
Atlantic to the unimpaired authority of the countries’ respec- 
tive political institutions. “In a democracy”, they write, “‘it is” 
inevitable that domestic politics should play a significant role: 
in the formation and execution of foreign policy. It is not only 
inevitable; it is positively desirable. Criticism and the need to” 
answer Criticism and justify action give to the policies of the 
democracies a moral basis and strength which are lacking in 
totalitarian systems”. They continue with an extremely useful 
analysis of the main constitutional and procedural differences 
between Britain and the United States in this respect. But they 
do not perhaps pay enough attention to the likelihood of the: 
democratic process producing different decisions except if 
times of evident mortal danger. Any such joint report is almost: 
bound, as is true of all study-groups, to play down differences) 
for the sake of attaining a measure of agreement. There would, | 
no doubt, have been sharper edges to some remarks if the work 
had been written wholly from the point of view of one or other 
of the two countries. Nevertheless, it is a very important 
contribution to mutual understanding and deserves wide 
circulation and careful study. Max BeE.ore; 








